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UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

 
IN RE: 
 
WC BRAKER PORTFOLIO, LLC, 
 

DEBTOR. 

 
CASE NO. 22-10293-TMD 
 
CHAPTER 11 
 

 
NOTICE OF MODIFIED PROPOSED BID PROCEDURES ORDER AND  

BIDDING PROCEDURES 
[Relates to Dkt. No. 230] 

 
 PLEASE TAKE NOTICE that Dawn Ragan, the chapter 11 trustee for the above 

referenced debtor, hereby submits a modified proposed order and bidding procedures in 

connection with her Chapter 11 Trustee’s Motion For Entry Of (I) An Order (A) Approving Bid 

Procedures In Connection With The Sale Of The Debtor’s Property, B) Approving Procedures 

For The Assumption And Assignment Of Executory Contracts And Unexpired Leases, (C) 

Approving Stalking Horse Bidder (D) Scheduling An Auction And Hearing To Approve Sale Of 

Property, (E) Approving Form And Manner Of Notices Related Thereto, And (F) Granting 

Related Relief; And (II) An Order Authorizing And Approving (A) The Sale Of The Debtor’s 

Property Free And Clear Of Liens, Claims, Rights, Encumbrances, And Other Interests, And (B) 

Related Relief (“Sale Motion”), filed on November 23, 2022 [Dkt. No. 230].  

 PLEASE TAKE FURTHER NOTICE that a copy of the modified proposed bid 

procedures order and bidding procedures is attached as Exhibit A.  Redlines showing changes 

from the original proposed bid procedures order and bidding procedures filed with the Sale 

Motion is attached as Exhibit B.   
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Dated: December 7, 2022   Respectfully Submitted, 

/s/ Nancy Ribaudo 
Michael McConnell 
Texas Bar No. 13447300 
Nancy Ribaudo 
Texas Bar No. 24026066  
KELLY HART & HALLMAN LLP 
201 Main Street, Suite 2500 
Fort Worth, Texas 76102 
Telephone: (817) 332-2500 
Facsimile: (817) 878-9280 
Email:michael.mcconnell@kellyhart.com 
nancy.ribaudo@kellyhart.com 
 
Counsel for Dawn Ragan, Chapter 11 Trustee 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on December 7, 2022, a true and correct copy of the foregoing Notice 
was electronically filed with the Court and served through the CM-ECF system to all counsel of 
record registered to receive Notice of Electronic Filing for this case, and on all parties listed 
below and on the attached list (attached for filing purposes only) via CM-ECF or first class mail 
as indicated:  
 
DEBTOR 
by First Class Mail to:  
WC Braker Portfolio, LLC 
814 Lavaca Street 
Austin, TX  78701 
 
DEBTOR’S COUNSEL 
Todd Brice Headden theadden@haywardfirm.com  
Ron Satija rjatija@haywardfirm.com 
 
ATX BRAKER SR, LLC’S COUNSEL 
Elizabeth Boydston lboydston@polsinelli.com 
Keith R. Martorana KMartorana@gibsondunn.com 
Matthew G. Bouslog MBouslog@gibsondunn.com 
 
UNITED STATES TRUSTEE 
John C. Roy casey.roy@usdoj.gov 
 
ADDITIONAL ECF PARTIES  
Stephen J. Humeniuk, Counsel for Airship Syndicate Entertainment, Inc. 
stephen.humeniuk@lockelord.com 
Stephen Lemmon, Counsel for Alliance Transportation Group, Inc. Lemmon lemon@slollp.com, 
Seth E. Meisel, Counsel for Caffrey & Company, LLC  smeisel@dbcllp.com, 
Kimberly A. Walsh, Counsel for Texas Comptroller of Public, Accounts, Revenue Accounting 
Division bk-kwalsh@oag.texas.gov 
Richard Grant, Counsel for Seth Kretzer rgrant@cm.law 
Lynnette Warman, Counsel for Seth Kretzer lwarman@cm.law  
Jason A. Starks, Counsel for Travis County, bkecf@traviscountytx.gov 
Ivo Keller, Counsel for Owlchemistry Labs, Inc.  ivo@ssllawfirm.com 
John Patrick Lowe, pat.lowe.law@gmail.com 
Brian Talbot Cumings, bcumings@gdhm.com 
 

/s/ Nancy Ribaudo   
Nancy Ribaudo 
 
 
 

3653761.1 
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WC Braker Portfolio, LLC 
814 Lavaca St. 
Austin,  TX  78701-2316 

 United States Trustee 
903 San Jacinto, #230 
Austin, TX  78701-2450 

 Dawn Ragan 
Chapter 11 Trustee 
CR3 Partners 
13355 Noel Rd., Suite 2005 
Dallas, TX  75240 
 

Action Behavior Centers LLC 
1600 Westlake Dr. 
Austin, TX  78746 

 ADT Security Services Inc. 
1817 W. Braker Ln., F-300-F-400 
Austin, TX  78758 

 Aptara Inc. dba iEnergizer 
2901 Telestar Ct., Ste. 522 
Falls Church, VA  22042 

Arrow Electronics Inc. 
5201 Tennyson Pkwy., Ste. 200 
Plano, TX  75024 

 Atkins North America Inc. 
City Plaza  
445 North Blvd., Ste. 805 
Baton Rouge, LA  70802 

 Braun Intertec Corporation 
fka W&M Environmental Group LLC 
1101 Hampshire Ave. 
Minneapolis, MN  55438 

CallFire Inc. 
1410 2nd St., Ste. 200 
Santa Monica, CA  90401 

 Central Security Group Inc. 
2448 E. 81st St., 43rd Floor 
Tulsa, OK  74137 

 City of Austin 
P.O. Box 2267 
Austin, TX  78783-2267 

Clarus Vision LLC 
1826 Kramer Lane, Ste. G 
Austin, TX  78758 

 David Simmons 
1910 West Braker Ln., Ste. 400 
Austin, TX  78758 

 Davila General Contractors LLC 
821 San Antonio St., Ste. 500 
Austin, TX  78701 

Double Line Inc. 
1817 Kramer Lane 
Bldg. F. Ste. 100 
Austin, TX  78758 

 eOne Integrated Business Solutions LLC 
2632 47th St. S., Ste. 111 
Fargo, ND  58104 

 Excel Fitness Holdings Inc. 
dba Planet Fitness 
1901 W. Braker Ln., Ste. D-400 
Austin, TX  78758 

George P. Johnson Company 
3600 Giddings Rd. 
Auburn Hills, MI  48326 

 Endeavor Real Estate Group, Ltd. 
500 W. 5th Street, Suite 700 
Austin, TX  78701 

 Endeavor Real Estate Group 
c/o Michael Deitch 
The Deitch Law Offices  
800 Rio Grande 
Austin, TX  78701 

Grande Communication 
P.O. Box 679367 
Dallas, TX  75267 

 Gursel, LLC 
Attn: Gursel J. Shabani 
11701 Hidden Quail Dr. 
Austin, TX  78758 

 Halal Brothers LLC 
1910 W. Braker Ln., Ste. 800 
Austin, TX  78758 

HGR Industrial Surplus Inc. 
20001 Euclid Ave. 
Euclid, OH  44170 

 Honor Technology Inc. 
201 Third St., Ste. 1010 
San Francisco, CA  94103 

 Howard E. Schreiber 
c/o Hunton Andrews Kurth LLP 
1445 Ross Ave., Ste. 3700 
Dallas, TX  75202 

22-10293-tmd  Doc#241  Filed 12/07/22  Entered 12/07/22 14:29:54  Main Document   Pg 4 of
6



Howmedica Osteonics Corp 
dba Styker Orthopedics 
11500 Metric Blvd., Ste. 495 
Austin, TX  78758 

 Image API, Inc. 
2100 Kramer Ln., Ste. 700 
Austin, TX  78758 

 Inoca Holdco II LLC 
FCS Fox Commercial Services LLC 
P.O. Box 19047 
Austin, TX  78760 

J. Wales Enterprises LLC 
4809 Century Dr. 
Fort Worth, TX  76140 

 JPMorgan Chase Bank, N.A. 
Attn: Jennifer Lewin 
383 Madison Avenue 
New York, NY  10179 

 Kibo Software Inc. 
104 Decker Ct., #110 
Irving, TX  76052 

Kinetics Systems, Inc. 
3083 Independence Dr. 
Livermore, CA  94551 

 Kroem Lanh/Central Donut 
11505 Lake Victors Dr. 
Pflugerville, TX  78660 

 Lee Structured Cabling Inc. 
3007 Longhorn Blvd., Ste. 109 
Austin, TX  78758 

Lite-On, Inc. 
1826 Kramer Lane 
Bldg. A, Ste. D 
Austin, TX  78758 

 Lone Star Capital Bank, NA 
1910 W. Braker Lane 
Bldg. 3, Ste. 100 
Austin, TX  78758 

 MCRT Gulf Coast 
Southwest Construction LLC 
5910 N. Central Expy., Ste. 1100 
Dallas, TX  75206 

Merch Revolution LLC 
Haute Rock Creative 
1901 W. Braker Ln., Ste. D-200 
Austin, TX  78758 

 Motoza LLC 
2100 Kramer Ln., Ste. 750 
Austin, TX  78758 

 ONLINEMEDED LLC 
11500 Metric Blvd., Ste. 330 
Austin, TX  78758 

Owlchemy Labs Inc. 
8920 Business Park Drive, Ste. 110 
Austin, TX  78759 

 PJS of Texas, Inc. 
Attn: Andy Perez, Acct. Mgr. 
1304 W. Oltorf Street 
Austin, TX  78704 

 Potts Automotive 
1401 Power Ln. 
Cedar Park, TX  78613-7270 

Prismnet Ltd. 
11500 Metric Blvd. 
Bldg. M2, Ste. 280 
Austin, TX  78758 

 Astound 
100 Baltimore Drive 
Wilkes-Barre PA  18702 

  

Rainbow Pizza LLC 
Domino’s Pizza 
216 W. Village Rd., Ste. 302 
Corpus Christi, TX  78401 

 Raymond Construction Co., Inc. 
3100 Research Dr., Ste. 100 
Richardson, TX  75082 

 Smith & Nephew Inc. 
11101 Metric Blvd., Ste. I-100-I-200 
Austin, TX  78758 

Spectrum Business 
P.O. Box 60074 
City of Industry, CA  91716-0074 

 Subway Real Estate Corp. 
325 Bic Drive 
Milford, CT  06461 

 Texas Gas Service 
P.O. Box 219913 
Kansas City MO  64121-9913 

The Terminix Int’l Company LP 
1836 Kramer 
Bldg., A, Ste. F 
Austin, TX  78758 

 United Technologies Corp. 
Pratt & Whitney Division 
1909 W. Braker Lane 
Bldg. E, Ste. 300 
Austin, TX  78758 

 Virtuix Inc. 
1826 Kramer Ln., Ste. H 
Austin, TX  78758 
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Waste Connections 
P.O. Box 17608 
Austin, TX  78760 

 Xoriant Corporation 
2522 Chambers Road, Ste. 100 
Tustin, CA  92780 

 WCRE Management LLC  
814 Lavaca St. 
Austin, TX  78701 

ATX Braker 
c/o Mitchell A. Karlan 
Gibson, Dunn & Crutcher LLP 
200 Park Avenue 
New York, NY  10166-0193 

 ATX Braker 
c/o Jesse Shapiro  
Gibson, Dunn & Crutcher LLP 
333 South Grand Avenue 
Los Angeles, CA  90071 

 ATX Braker 
c/o Stephen P. McKitt 
Polsinelli PC 
2950 N. Harwood St., Suite 2100 
Dallas, TX  75201 

Office of the Attorney General Bankruptcy 
& Collections Division 
PO Box 12548, M-008 
Austin, TX  78711 

 Travis County Tax Office 
P.O. Box 1748 
Austin, TX  78767 

 Travis Central Appraisal District 
P.O. Box 149012 
Austin, TX  78714-9012 

Internal Revenue Service 
Centralized Insolvency Office 
P.O. Box 7346 
Philadelphia, PA  19101-7346 

 Travis County 
c/o Jason A. Starks 
Travis County Attorney’s Office 
P.O. Box 1748 
Austin, TX  78767 

 Austin Tenant Advisors 
c/o Nathan Smith 
9303 Lan Lucas Rd 
Austin, TX  78737 

Via ECF: 
Office of the US Trustee 
J. Casey Roy 
903 San Jacinto, Ste. 230 
Austin, TX  78701 
Casey.roy1usdog.gov 
ustpregion07.au.ecf@usdoj.gov 
 

 Via ECF: 
Texas Comptroller of Public Accounts 
Kimberly A. Walsh 
Asst. AG, Bankr. & Coll Div MC008 
P.O. Box 12548 
Austin, TX  78711-2548 

 Via ECF: 
Alliance Transportation  Group, Inc. c/o 
Stephen W. Lemmon 
Streusand Landon Ozburn & Lemmon LLP 
1801 S. Mopac Expwy., Suite 320 
Austin, TX  78746 

Via ECF: 
WC Braker Portfolio, LLC 
Todd Brice Headden 
Hayward PLLC  
901 Mopac Expressway South 
Building 1, Suite 300 
Austin, TX  78746-5776 

 Via ECF: 
Caffrey & Company LLC  
c/o Seth E Meisel  
DuBois Bryant & Campbell  
303 Colorado St #2300  
Austin, TX 78701-0021 

 Via ECF: 
Seth Kretzer 
c/o Lynnette Warman 
Richard Grant 
Culhane Meadows PLLC 
13101 Preston Rd., Suite 110-1593 
Dallas, TX  75240 

Via ECF: 
Airship Syndicate Entertainment, Inc. 
Attn: Stephen J. Humeniuk 
Locke Lord LLP 
600 Congress Ave., Ste. 2200 
Austin, TX  78701 
 

 Via ECF: 
ATX Braker 
Matthew G. Bouslog 
Gibson, Dunn & Crutcher LLP 
3161 Michelson Drive 
Irvine, CA  92612-4412 

 Via ECF: 
ATX Braker 
Elizabeth Boydston 
Steven McKitt 
Polsinelli PC 
2950 N. Harwood St., Ste. 2100 
Dallas, TX  75201 

Via ECF: 
Keith R. Martorana 
Mitchell Karlan 
Gibson, Dunn & Crutcher, LLP 
200 Part Avenue 
New York, NY  10166 

 Via ECF: 
Jason A. Starks 
c/o Travis County Attorney’s Office 
Assistant County Attorney 
P.O. Box 1748 
Austin, TX  78767 

 Via ECF: 
Owlchemy Labs, Inc. 
c/o Ivo Keller, Esq. 
SSL Law Firm LLP 
505 Montgomery St., Ste. 620 
San Francisco, CA  94111 

Via ECF: 
WC Braker Portfolio, LLC 
Attn: Ron Satija 
Hayward PLLC 
901 Mopac Expwy So., Bldg. 1, Ste. 300 
Austin, TX  78746 

 Via ECF: 
John Patrick Lowe 
c/o Brian T. Cumings 
Graves, Dougherty, Hearon & Moody, P.C. 
401 Congress Ave., Suite 2700 
Austin, TX  78701 

 Via ECF: 
WC Braker Portfolio B, LLC 
John Patrick Lowe, Chp 11 Trustee 
2402 East Main Street 
Uvalde, TX  78801 
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ORDER APPROVING BID PROCEDURES PAGE 1 OF 16 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

In re Chapter 11 

WC BRAKER PORTFOLIO, LLC, Case No. 22-10293 (TMD) 

Debtor.1 

ORDER (A) APPROVING BID PROCEDURES IN CONNECTION WITH THE  
SALE OF THE DEBTOR’S PROPERTY, (B) APPROVING PROCEDURES FOR THE 

ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS AND 
UNEXPIRED LEASES, (C) APPROVING STALKING HORSE BIDDER (D) 

SCHEDULING AN AUCTION AND HEARING TO APPROVE SALE OF PROPERTY, 
(E) APPROVING FORM AND MANNER OF NOTICES RELATED

THERETO, AND (F) GRANTING RELATED RELIEF 

Before the Court is the Chapter 11 Trustee’s Motion For Entry Of (I) An Order (A) 

Approving Bid Procedures In Connection With The Sale Of The Debtor’s Property, B) Approving 

Procedures For The Assumption And Assignment Of Executory Contracts And Unexpired Leases, 

(C) Approving Stalking Horse Bidder (D) Scheduling An Auction And Hearing To Approve Sale

1 The last four digits of the Debtor’s federal employer identification number are 2115.  The Debtor’s 
address is 814 Lavaca St, Austin, TX 78701.  

EXHIBIT A
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Of Property, (E) Approving Form And Manner Of Notices Related Thereto, And (F) Granting 

Related Relief; And (II) An Order Authorizing And Approving (A) The Sale Of The Debtor’s 

Property Free And Clear Of Liens, Claims, Rights, Encumbrances, And Other Interests, And (B) 

Related Relief (the “Motion”)2 for entry of an order authorizing or approving, among other things, 

(a) the proposed sale process and bidding procedures (in the form attached hereto as Exhibit 1, 

the “Bid Procedures”), by which the Trustee will solicit and select the highest or otherwise best 

offer for the sale (the “Sale”) of the Debtor’s properties (as described further in the Motion, the 

“Property”); (b) approving procedures for the assumption and assignment of executory contracts 

and unexpired leases; (c) approving the Trustee’s selection of the stalking horse bidder; (d) 

scheduling an auction if necessary and final hearing to approve the proposed sale; and (e) 

approving the form and manner of notices related thereto. 

The Court, having found that it has jurisdiction over this matter pursuant to 28 U.S.C. §§ 

1334(b) and 157; and the Court having found that venue of these cases and the Motion in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and the Court having found that this 

matter is a core proceeding pursuant to 28 U.S.C. § 157(b); and the Court having found that it may 

enter a final order consistent with Article III of the United States Constitution; and the Court having 

found that notice of the Motion has been given as set forth in the Motion and that such notice is 

adequate and no other or further notice need be given except as set forth herein with respect to the 

Auction and the Sale Hearing; and a reasonable opportunity to object to or be heard regarding the 

relief provided herein has been afforded to parties-in-interest pursuant to Bankruptcy Rule 

6004(a); and upon the record of the hearing and all of the proceedings had before the Court; and 

the Court having found that the relief sought in the Motion is in the best interests of the Debtor, its 

                                                 
2 Capitalized terms used but not otherwise defined herein are to be given the meanings ascribed to them 

in the Motion. 
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estate, its creditors and all other parties in interest; and the Court having found that the legal and 

factual bases set forth in the Motion establish just cause for the relief granted herein; and after due 

deliberation and sufficient cause appearing therefor, 

IT IS HEREBY FOUND AND DETERMINED THAT: 
 

A. Predicates for Relief.  The predicates for relief granted herein are sections 105(a), 

363, and 365 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 6006, and L. Rules 6004 

and 9014. 

B. Best Interests.  The legal and factual bases set forth in the Motion establish just 

cause for the relief granted herein.  Entry of this Order is in the best interests of the Debtor and its 

estate, creditors, and all other parties in interest. 

C. Bidding Procedures.  The Bidding Procedures attached hereto as Exhibit 1, are 

fair, reasonable, and appropriate under the circumstances and designed to achieve the highest or 

otherwise best Bid and to maximize the value to be achieved from the Sale of Debtor’s Property 

for the estate.  

D. Sufficient Notice of the Motion, the Bidding Procedures Hearing, and the 

Order.  The Trustee’s notice of the Motion, hearing and the proposed entry of this Order was 

adequate and sufficient under the circumstances of this Case, and such notice complied with all 

applicable requirements of the Bankruptcy Code, the Bankruptcy Rules, and the Local Bankruptcy 

Rules.   

E. Business Justification for Relief.  The Trustee has articulated good and sufficient 

business reasons for the Court to approve the Bid Procedures, including the scheduling of bid 

deadlines, auction and sale hearing with respect to the proposed Sale. 
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F. Stalking Horse.  The Trustee has demonstrated a sound business justification for 

the Court to approve (i) ATX Braker SR, LLC as the Stalking Horse Bidder for the Property, and 

(ii) the payment of the Expense Reimbursement to ATX Braker SR, LLC on the terms set forth in 

the Stalking Horse Agreement and the Motion. 

G. Expense Reimbursement.  The Expense Reimbursement is fair and reasonable 

and was negotiated by the parties at arm’s length and in good faith.  The Trustee’s payment of the 

Expense Reimbursement to ATX Braker SR, LLC, as set forth in the Stalking Horse Agreement 

and the Motion, is (a) an actual and necessary cost and expense of preserving the Debtor’s 

bankruptcy estate, within the meaning of section 503(b) of the Bankruptcy Code, (b) of substantial 

benefit to the Debtor’s estate, (c) reasonable and appropriate, including in light of the size and 

nature of the proposed Sale and the efforts that have been and will be expended even though the 

proposed sale is subject to higher and better offers, and (d) necessary to ensure that ATX Braker 

SR, LLC will continue to pursue its proposed acquisition of the Property.  

H. Notice of Auction and Sale Hearing.  The Notice of Auction and Sale Hearing, is 

appropriate and reasonably calculated to provide all interested parties with timely and proper 

notice of the Auction, the Sale, and the Bid Procedures, including, without limitation: (i) the date, 

time and place of the Auction (if one is held); (ii) the Bid Procedures and the dates and deadlines 

related thereto; (iii) the objection deadline for the Sale and the date, time and place of the Sale 

Hearing; (iv) reasonably specific identification of the Property for sale; and (v) representations 

describing the Sale as being free and clear of liens, claims, interests and other encumbrances, with 

all such liens, claims, interests and other encumbrances attaching with the same validity and 

priority to the proceeds of the Sale; and no other or further notice of the Sale shall be required. 
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I. Assumption and Assignment Procedures.  The Motion and the Assumption 

Notice are reasonably calculated to provide counterparties to the Available Contracts with proper 

notice of the intended assumption and assignment of their executory contracts and leases, any Cure 

Amounts, and the Assumption Procedures (as defined herein), and are appropriate. 

J. No further notice beyond that described in the foregoing paragraphs is required in 

connection with the Sale or assumption and assignment of Available Contracts. 

K. The entry of this order (the “Bid Procedures Order”) is in the best interests of the 

Debtor, its estate, its creditors, and other parties-in-interest.  

L. Other Findings.  The findings and conclusions set forth herein constitute the 

Court’s findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable 

to this proceeding pursuant to Bankruptcy Rule 9014.  To the extent any of the findings of fact 

herein constitute conclusions of law, they are adopted as such.  To the extent any of the conclusions 

of law herein constitute findings of fact, they are adopted as such. 

IT IS HEREBY ORDERED THAT: 
 
1. The Motion is granted as set forth herein. 

2. All objections to the Motion or the relief provided herein, as they pertain to the 

entry of this Bid Procedures Order, that have not been withdrawn, waived or settled, and all 

reservations of rights included therein, hereby are overruled and denied on the merits. 

The Bid Procedures 

3. The Bid Procedures attached hereto as Exhibit 1 are incorporated herein and 

approved, and shall apply with respect to the Sale.  The Trustee is authorized to take all actions 

reasonable and necessary or appropriate to implement the Bid Procedures.  
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4. The failure to specifically include or reference any particular provision, section, or 

article of the Bidding Procedures in this Bidding Procedures Order shall not diminish or impair 

the effectiveness of such provision, section, or article, it being the intent of this Court that the 

Bidding Procedures are authorized in their entirety. 

5. The Trustee is authorized to conduct the Bidding Process (as defined in the Bid 

Procedures) in accordance with the Bid Procedures and the terms hereof. 

6. ATX Braker SR, LLC shall be deemed a Qualified Bidder (as defined in the 

Bidding Procedures) for all purposes and the bid as set forth in the Stalking Horse Agreement shall 

be deemed a Qualified Bid (as defined in the Bidding Procedures).  ATX Braker SR, LLC shall 

have the right to credit bid under section 363(k) of the Bankruptcy Code all or any portion of its 

claims (inclusive of all interest, fees and expenses) in connection with the Sale, without the need 

for further order of the Court. 

7. The Expense Reimbursement (up to $125,000.00 for ATX Braker SR, LLC’s actual 

and reasonable out-of-pocket third party expenses incurred in connection with, among other things, 

preparing the Stalking Horse Agreement, conducting due diligence, and negotiating, finalizing and 

documenting a Stalking Horse Bid) is approved.  Pursuant to the Bidding Procedures, ATX Braker 

SR, LLC shall be entitled to credit bid the Expense Reimbursement during each round of bidding 

at the Auction.  The Trustee is authorized and directed to pay the Expense Reimbursement as set 

forth in the Stalking Horse Agreement and the Motion, and the Trustee’s obligation to pay the 

Expense Reimbursement shall constitute administrative expense claims under sections 503(b) and 

507(a)(1) of the Bankruptcy Code. 

8. Potential Bidders or Qualified Bidders (other than the Stalking Horse Bidder), shall 

not be allowed any break-up, termination or similar fee with respect to the Property.  Moreover, 
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ORDER APPROVING BID PROCEDURES  PAGE 7 OF 16 

all Potential Bidders, Qualified Bidders, and the Stalking Horse Bidder (excluding the Expense 

Reimbursement) waive any right to seek a claim for substantial contribution pursuant to section 

503 of the Bankruptcy Code or the payment of any broker fees or costs. 

Notice Procedures 

9. Service and publication of the Notice of Auction and Sale Hearing are sufficient to 

provide effective notice to all interested parties of, inter alia, the Bid Procedures, the Auction and 

the Sale Hearing, in accordance with Bankruptcy Rules 2002 and 6004, as applicable, and are 

approved. 

10. On or before three (3) business days after entry of this Bid Procedures Order, the 

Trustee will cause the Notice of Auction and Sale Hearing, substantially in the form attached hereto 

as Exhibit 2 to be sent by first-class mail postage prepaid, to the following: (a) counsel to the 

Debtor, (b) counsel to the Stalking Horse Bidder, (c) the US Trustee, (d) all persons known or 

reasonably believed to have asserted an interest in the Property; (e) all state and local taxing 

authorities in the State where the Property is located; (f) the Internal Revenue Service; and (g) all 

other known creditors of the Debtor. 

11. In addition to the foregoing, on or before five (5) business days after entry of the 

Bid Procedures Order, the Trustee shall, subject to applicable submission deadlines, publish the 

Notice of Auction and Sale Hearing once in the national edition of The New York Times, Wall 

Street Journal or other comparable national publication. 

12. Within two business days following conclusion of the Auction, the Trustee shall 

file a notice on the Court’s docket identifying the Successful Bidder for the Property and any 

applicable Next-Highest Bidder. 
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Auction and Sale Hearing 

13. Bid Deadline. As further described in the Bid Procedures, the deadline for 

submitting bids for the Property (the “Bid Deadline”) is February 7, 2023 at 5:00 p.m. (prevailing 

Central Time).  No bid shall be deemed to be a Qualified Bid unless received by the Bid Deadline 

and otherwise meets the requirements set forth in the Bid Procedures. 

14. Auction. The Trustee may sell the Property by conducting an Auction in 

accordance with the Bid Procedures.  If at least one Qualified Bid (other than the Stalking Horse 

Bid) is received by the Bid Deadline, the Trustee will conduct an Auction in accordance with the 

Bid Procedures, which Auction shall take place on February 14, 2023 at 2:00 p.m. (prevailing 

Central Time), at a venue that the Trustee shall announce to all Qualified Bidders.  The Trustee 

reserves the right to conduct the auction live, in-person, or through a virtual platform and to change 

the location and time of the Auction.  If the Trustee receives no Qualified Bids (other than the 

Stalking Horse Bid), (a) the Trustee shall not hold an Auction; (b) the Stalking Horse Bid will be 

the Successful Bid; and (c) the Stalking Horse Bidder will be named the Successful Bidder. 

15. Each Qualified Bidder participating in the Auction will be required to confirm, in 

writing or on the record at the Auction, that (a) it has not engaged in any collusion with respect to 

the Bidding Process, (b) its Qualified Bid is a good faith bona fide offer that it intends to 

consummate if selected as the Successful Bidder, and (c) the Qualified Bidder agrees to serve as 

the Next-Highest Bidder if the Qualified Bidder’s Qualified Bid is the next highest and best bid 

after the Successful Bid. 

16. The Trustee and her professionals shall direct and preside over the Auction.  Other 

than as expressly set forth in this Order or the Bidding Procedures, the Trustee may conduct the 
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Auction in the manner she reasonably determines will result in the highest or otherwise best 

Qualified Bid. 

17. Except as otherwise provided in the Bidding Procedures or this Order, the Trustee 

reserves the right as she may reasonably determine to be in the best interest of the Debtor’s estate 

and in the exercise of her fiduciary duties to: (a) determine which bidders are Qualified Bidders; 

(b) determine which Bids are Qualified Bids; (c) determine which Qualified Bid is the highest or 

otherwise best proposal and which is the next highest or otherwise best proposal; (d) reject any 

Bid (other than a Qualified Credit Bid by the Stalking Horse Bidder) that is (i) inadequate or 

insufficient, (ii) not in conformity with the requirements of the Bidding Procedures or the 

requirements of the Bankruptcy Code, or (iii) contrary to the best interests of the Debtor and its 

estate; (e) impose additional terms and conditions with respect to all Potential Bidders (other than 

the Stalking Horse Bidder); (f) extend the deadlines set forth herein or in the Bidding Procedures; 

and (g) continue or cancel the Auction and/or Sale Hearing, including by announcement in open 

court without further notice. 

18. Sale Hearing. The Sale Hearing shall be held before the Court on February 23, 

2023 at 2:45 p.m. (prevailing Central Time) before the Honorable Tony M. Davis, United States 

Bankruptcy Judge for the Bankruptcy Court for the Western District of Texas, at Homer J. 

Thornberry Federal Judicial Bldg., 903 San Jacinto Blvd., Suite 332, Austin, Texas 78701.  The 

Trustee shall file a form of Sale Order no later than 7 days before the Sale Hearing.  At the Sale 

Hearing, the Trustee will seek the entry of the Sale Order approving and authorizing the Sale to 

the Successful Bidder.  The Sale Hearing (or any portion thereof) may be adjourned by the Court 

or the Trustee from time to time without further notice other than by announcement in open court, 

on the Court’s calendar or through the filing of a notice or other document on the Court’s docket. 
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19. Sale Objection Deadline. The deadline to object to the relief requested in the 

Motion, including entry of the proposed Sale Order (a “Sale Objection”) is February 7, 2023, at 

4:00 p.m. (prevailing Central Time) (the “Sale Objection Deadline”).  A Sale Objection must be 

filed with the Court and served in the manner set forth below so actually received no later than the 

Sale Objection Deadline.  

20. Objections solely to the identity of the Successful Bidder(s) or Next-Highest 

Bidder(s) that are not the Stalking Horse Bidder, including Assumed Contract counterparty 

objections based on inadequate assurance of future performance by a Successful Bidder other than 

the Stalking Horse Bidder (any such objection, a “Supplemental Limited Sale Objection”) must 

be made by 4:00 p.m. (prevailing Central Time) on February 21, 2023 (the “Supplemental 

Limited Sale Objection Deadline”); provided, that such deadlines may be extended by agreement 

of the Trustee and the affected objecting party.   

Objection Procedures 

21. Any party that seeks to object to the relief requested in the Motion pertaining to 

approval of the Sale shall file a formal written objection that complies with the objection 

procedures as set forth herein and in the Motion, as applicable. 

22. Objections, if any, must be: (i) in writing; (ii) signed by counsel or attested to by 

the objecting party; (iii) in conformity with the applicable provisions of the Bankruptcy Rules and 

the Local Rules; (iv) state with particularity the legal and factual basis for the objection and the 

specific grounds therefor; (v) be filed with the Court and (vi) served on the following parties (the 

“Notice Parties”): (a) counsel to the Trustee, Kelly Hart & Hallman LLP, 201 Main Street, Suite 

2500, Fort Worth, TX 76102, Attn: Michael McConnell (michael.mcconnell@kellyhart.com) and 

Nancy Ribaudo (nancy.ribaudo@kellyhart.com); (b) counsel to the Stalking Horse Bidder, 
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(i) Polsinelli P.C., 2950 N. Harwood, Suite 2100, Dallas, TX 75201, Attn: Liz Boydston 

(lboydston@polsinelli.com); and (ii) Gibson, Dunn & Crutcher LLP, 200 Park Ave. New York, 

New York 10166, Attn: Keith R. Martorana (kmartorana@gibsondunn.com) and Matthew 

Bouslog (mbouslog@gibsondunn.com); and (c) the U.S. Trustee. 

23. Failure to file a Sale Objection on or before the Sale Objection Deadline (a) shall 

forever bar the assertion, whether at any Sale Hearing or thereafter, of any objection to the Motion, 

to entry of the Sale Order, and/or to the consummation and performance of the Sale with the  

Successful Bidder, and (b) for purposes of section 363(f)(2) of the Bankruptcy Code, shall be 

deemed to be “consent” to entry of the Sale Order and consummation of the Sale and all 

transactions related thereto. 

Assumption Procedures 

24. The Assumption and Assignment Procedures, as detailed in the Motion and Bid 

Procedures and incorporated herein by reference as if fully set forth in the Order, are approved. 

25. Within three (3) days after the entry of this Order, the Trustee shall (A) file with 

the Court the Assumption Notice substantially in the form attached hereto as Exhibit 3 including 

a list of the Available Contracts (the “Available Contracts List”); and (B) serve, via first-class mail, 

the Assumption Notice that contains (i) the Available Contracts List, (ii) information necessary 

and appropriate to provide notice of the relevant proposed assumption and assignment of Available 

Contract(s), (iii) Cure Amounts, if any, and (iv) the procedures for objecting thereto on all 

counterparties to the Available Contracts and all parties entitled to such notice pursuant to 

Bankruptcy Rule 2002.  If no Cure Amount is listed on the Available Contracts List for a particular 

Available Contract, the Trustee’s asserted Cure Amount for such Available Contract shall be 

deemed to be $0.00.  Service of such Assumption Notice as set forth herein shall be deemed good 

and sufficient notice of, among other things, the proposed assumption and assignment of the 
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Available Contracts, the applicable Cure Amounts related thereto, and the procedures for objecting 

thereto, and no other or further notice is necessary.  

26. Any objection by a counterparty to an Available Contract (a “Contract 

Objection”) other than a Supplemental Limited Sale Objection must (i) be in writing; (ii) comply 

with the applicable provisions of the Bankruptcy Rules and Local Bankruptcy Rules; (iii) be filed 

with the Clerk of Court on or before the Sale Objection Deadline; (iv) be served, so as to be actually 

received on or before the Sale Objection Deadline, upon the Notice Parties; and (v) state with 

specificity the grounds for such objection, including, without limitation, the fully liquidated cure 

amount and the legal and factual bases for any unliquidated cure amount that the counterparty 

believes is required to be paid under Bankruptcy Code sections 365(b)(1)(A) and (B) for the 

applicable Available Contract, along with the specific nature and dates of any alleged defaults, the 

pecuniary losses, if any, resulting therefrom, and the conditions giving rise thereto. 

27. Any time before 5:00 p.m. (prevailing Central Time) on the date that is three (3) 

business days prior to the Sale Hearing, the Trustee reserves the right, and is authorized but not 

directed, to add previously omitted Available Contracts as contracts to be assumed and assigned 

to a Successful Bidder, (ii) remove Available Contract from the list of Available Contracts that a 

Successful Bidder proposes be assumed and assigned to it in connection with the Sale, or (iii) 

modify the previously stated Cure Amount associated with any Available Contract. 

28. If, after the mailing of the Assumption Notice, additional executory contracts or 

unexpired leases of the Debtor are determined to be Available Contracts or the Trustee seeks to 

modify the previously stated Cure Amount associated with any Available Contract, as soon as 

practicable thereafter and in no event later than 5:00 p.m. (prevailing Central Time) on that date 

that is three (3) business days before the date of the Sale Hearing, the Trustee shall file with the 
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Court and serve, by overnight delivery on the applicable counterparties, any revised Assumption 

Notice (which shall be deemed to amend and restate the prior Assumption Notice with respect to 

such Available Contracts and/or Cure Amounts), and such counterparties shall file any Contract 

Objections not later than (a) the Sale Objection Deadline in the event that such revised Assumption 

Notice was filed and served at least ten (10) days prior to the Sale Objection Deadline, (b) two (2) 

days prior to the Sale Hearing in the event that such revised Assumption Notice was filed and 

served at least seven (7) days prior to the commencement of the Sale Hearing, and (c) seven (7) 

days from the date such revised Assumption Notice was filed and served, in the event that such 

revised Assumption Notice was filed and served less than seven (7) days prior to the 

commencement of the Sale Hearing. 

29. Not later than two business days after the conclusion of the Auction, if any, the 

Trustee shall file with the Court and serve, by overnight delivery, on the counterparties a notice 

(the “Post-Auction Notice”), substantially in the form attached as Exhibit 4 hereto, identifying the 

Successful Bidder(s), and the counterparties shall file any Supplemental Limited Sale Objections 

not later than February 21, 2023 at 4:00 p.m. prevailing Central Time; provided, that the 

deadline for any party who did not receive an Assumption Notice prior to the date that is seven (7) 

days before the Sale Hearing to assert a Contract Objection shall be seven (7) days after the later 

of (i) the date of service of such Assumption Notice and (ii) the Post-Auction Notice. 

30. At the Sale Hearing, the Trustee will seek Court approval of the assumption and 

assignment to the Successful Bidder(s) of only those Available Contracts that have been selected 

by such Successful Bidder(s) to be assumed and assigned (collectively, the “Assumed 

Contracts”).  The inclusion of an Available Contract on an Assumption Notice will not (i) obligate 

the Trustee to assume any Available Contract listed thereon nor the Successful Bidder(s) to take 
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assignment of such Available Contract or (ii) constitute any admission or agreement of the Trustee 

that such Available Contract is an executory contract.  The Trustee and the Debtors’ estates reserve 

any and all rights with respect to any Available Contracts that are not ultimately as Assumed 

Contracts. 

31. If no Contract Objection is timely received with respect to an Assumed Contract: 

(i) the counterparty to such Assumed Contract shall be deemed to have consented to the assumption 

by the Trustee and assignment to the Successful Bidder of the Assumed Contract, and shall be 

forever barred from asserting any objection with regard to such assumption and assignment 

(including, without limitation, with respect to adequate assurance of future performance by the 

Successful Bidder); (ii) any and all defaults under the Assumed Contract and any and all pecuniary 

losses related thereto shall be deemed cured and compensated pursuant to Bankruptcy Code section 

365(b)(1)(A) and (B) upon payment of the Cure Amount set forth in the Assumption Notice for 

such Assumed Contract; (iii) the Cure Amount set forth in the Assumption Notice for such 

Assumed Contract shall be controlling, notwithstanding anything to the contrary in such Assumed 

Contract, or any other related document, and the counterparty shall be deemed to have consented 

to the Cure Amount and shall be forever barred from asserting any other Claims related to such 

Assumed Contract against the Debtor and its estate or the Successful Bidder, or the property of 

any of them, that existed prior to the entry of the order resolving the Contract Objections and the 

Sale Order; and (iv) the counterparty to such Assumed Contract shall be deemed to have consented 

to the Sale and to any related relief. 

32. Absent further order of this Court, to the extent that the parties are unable to 

consensually resolve any Contract Objection prior to the commencement of the Sale Hearing, 

including, without limitation, any dispute with respect to the cure amount required to be paid to 
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the applicable counterparty under Bankruptcy Code sections 365(b)(1)(A) and (B) (any such 

dispute, a “Cure Dispute”), such Contract Objection will be adjudicated at the Sale Hearing, at 

such other date and time as may be fixed by the Court, or such other date that may be agreed to by 

the parties; provided, however, that if the Contract Objection relates solely to a Cure Dispute, the 

Assumed Contract may be assumed by the Trustee and assigned to the Successful Bidder provided 

that the cure amount the counterparty asserts is required to be paid under Bankruptcy Code section 

365(b)(1)(A) and (B) (or such lower amount as agreed to by the counterparty) is deposited in a 

segregated account by the Trustee pending the Court’s adjudication of the Cure Dispute or the 

parties’ consensual resolution of the Cure Dispute. 

Other Relief Granted 

33. The Trustee reserves the right, and is authorized to, modify the above timeline and 

the Bidding Procedures (the “Modifications”) in accordance with the Bidding Procedures.  The 

U.S. Trustee, and the Stalking Horse Bidder will be given notice of the Modifications. 

34. Notwithstanding any provision in the Bankruptcy Rules to the contrary, the stay 

provided for in Bankruptcy Rules 6004(h) is waived and this Bid Procedures Order shall be 

effective immediately and enforceable upon its entry. 

35. In the event of any conflict between this Order and the Bid Procedures, this Order 

shall govern in all respects. 

36. This Court shall retain exclusive jurisdiction over any matters related to or arising 

from the implementation of this Order. 

### END OF ORDER ### 
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Prepared By:  
 
 
s/ Michael A. McConnell    
Michael A. McConnell 
Texas Bar No. 13447300  
Nancy Ribaudo  
Texas Bar No. 24026066 
KELLY HART & HALLMAN LLP  
201 Main Street, Suite 2500 Fort Worth, Texas 76102  
Telephone: (817) 332-2500  
Facsimile: (817) 878-9777  
Email:michael.mcconnell@kellyhart.com nancy.ribaudo@kellyhart.com  
 
Counsel for Dawn Ragan, Chapter 11 Trustee 
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BID PROCEDURES 

Set forth below are the bid procedures (the “Bid Procedures”) to be used with respect to 
the sale or disposition (the “Sale”) of the Property (as defined below) of WC Braker Portfolio, 
LLC (the “Debtor,” or “Seller”), by the Chapter 11 Trustee  (the “Trustee”) appointed by the 
United States Bankruptcy Court for the Western District of Texas (the “Bankruptcy Court”) in the 
Debtor’s bankruptcy proceeding, Case No. 22-10293-TMD. 

I. Description of the Property to be Sold 

The Trustee is seeking to sell (i) the real property commonly known as Braker Portfolio, 
as more particularly described in Exhibit A hereof, together with all structures and improvements 
thereon, all fixtures therein or thereto and all privileges, easements, appurtenances, development 
rights and air rights pertaining thereto, including all of Seller’s right, title and interest in and to any 
adjacent or adjoining streets, alleys, or rights-of-ways and any strips or gores adjacent or adjoining 
thereto, or used in connection with the beneficial use and enjoyment thereof and all licenses and 
permits used in connection with the beneficial use and enjoyment thereof (the “Real Property”), 
(ii) all right, title, and interest of Seller in and to those certain lease agreements affecting the Real 
Property (“Leases”); (iii) all right, title, and interest of Seller, if any, in and to any fixtures, 
furniture, equipment, racking, conveyors, appliances, machinery, furniture, furnishings, tools, 
supplies and other tangible personal property located on the Real Property that is not otherwise 
owned by the any respective tenant under the Leases; and (iv) all right, title, and interest of Seller, 
if any, in and to any intangible personal property (including any intellectual property, if any, 
without representation or warranty, to the extent the foregoing can be assigned or transferred 
without the joinder or consent of any third party) that is necessary or useful in connection with the 
ownership, improvement or operation of the Real Property, including permits, plans and 
specifications, licenses, and certificates of occupancy (clauses (ii), (iii), and (iv)  together with the 
Real Property, collectively, the “Property” or “Assets”).  The Real Property consists of the 
following: 

The “Office Buildings”: 

Individual Property Address 
Braker A 1836 Kramer, Austin, Texas 78758 
Braker B 1908 Kramer Lane, Austin, Texas 78758 
Braker C 1901 W Braker Lane, Austin, Texas 78758 
Braker D 1909 W Braker Lane, Austin, Texas 78758 
Braker E 1817 W Braker Lane, Austin, Texas 78758 
Braker F 11109 Metric Blvd, Austin, Texas 78758 
Braker G 11101 Metric Blvd., Austin, Texas  78758 
Braker H 11009 Metric Blvd., Austin, Texas  78758 
Braker M1, M2, M3, M4 11500 Metric Boulevard, Austin, Texas 78758 
Braker One 2100 Kramer Lane, Austin, Texas 78758 

The “Retail Building”: 

Lonestar Center 1910 W Braker Lane, Austin, Texas 78758 
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The Sale of the Property shall be subject to a competitive bidding process as set forth herein 
(the “Bidding Process”) and approval by the Bankruptcy Court pursuant to sections 363, 503 and 
507 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 2002, 6003, 6004, 9007, 
9008 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 
Bankr. W.D. Local Rules 6004, 9013 and 9014 (the “Local Rules”).  The sale of the Property may 
be in one lot or in two lots, consisting of (i) the Office Buildings as one combined lot, and (ii) the 
Retail Building as a separate lot.  A Bid may include or exclude some or all of the Leases or other 
executory contracts. 

 Additional information regarding the Property can be obtained by contacting the 
Trustee’s broker: 

Keen-Summit Capital Partners LLC 
Telephone (646) 381-9222 

Attn:  Matt Bordwin, mbordwin@keen-summit.com; 
Harold Bordwin, hbordwin@keen-summit.com; and 

Chris Mahoney, cmahoney@keen-summit.com 

II. Submissions to the Trustee 

All submissions to the Trustee required to be made under these Bidding Procedures must 
be directed to each of the following persons unless otherwise provided (collectively, the “Bid 
Notice Parties”): 

a. Broker.  Keen-Summit Capital Partners LLC, 1 Huntington Quadrangle, Suite 
2CO4, Melville, NY  11747, Attn:  Matt Bordwin (mbordwin@keen-summit.com; 
Harold Bordwin hbordwin@keen-summit.com; and Chris Mahoney 
(cmahoney@keen-summit); 

b. Chapter 11 Trustee.  Dawn Ragan, CR3 Partners, 13355 Noel Road, Suite 2005, 
Dallas, TX  75240 (dawn.ragan@cr3partners.com); and 

c. Chapter 11 Trustee’s Counsel.  Kelly Hart & Hallman LLP, 201 Main Street, 
Suite 2500, Fort Worth, TX 76102, Attn: Michael A. McConnell 
(michael.mcconnell@kellyhart.com) and Nancy Ribaudo 
(nancy.ribaudo@kellyhart.com). 

III. Key Dates 

a. Key Proposed Auction and Sale-Related Dates (subject to the Court’s availability): 

Event Proposed Date 

Deadline to file and serve the Sale Notice  Within three days of entry of Bid Procedures 
Order 
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Event Proposed Date 

Sale Objection Deadline (e.g., deadline for 
objecting to sale to a Stalking Horse Bidder) February 7, 2023, 4:00 p.m.(Central Time) 

Bid Deadline February 7, 2023 at 5:00 p.m.(Central Time) 

Auction (if necessary) February 14, 2023 at 2:00 p.m.(Central Time) 

Deadline to file and serve notice of Successful 
Bidder and amount of Successful Bid 

Within two business days after the Auction is 
completed 

Supplemental Limited Sale Objection 
Deadline (e.g., deadline for objecting to 
manner in which Auction was conducted and 
sale to a Successful Bidder that is not a 
Stalking Horse Bidder) 

February 21, 2023 at 4:00 p.m. (Central Time)  

Sale Hearing February 23, 2023 at 2:45 p.m. (Central Time) 

Closing Date On or before February 28, 2023 

 
b. Key Dates Related to Proposed Assumption and Assignment Procedures (subject 

to the Court’s availability): 

Event Proposed Date 

Deadline for objecting to assignment to 
Stalking Horse Bidder and proposed Cure 
Amounts 

February 7, 2023, 4:00 p.m.(Central Time) 

Deadline for objecting to assignment to 
Successful Bidder (other than Stalking Horse 
Bidder) 

February 21, 2023 at 4:00 p.m. (Central Time)  

Sale Hearing February 23, 2023 at 2:45 p.m. (Central Time) 

IV. Stalking Horse Bidder 

The Trustee has chosen ATX Braker SR, LLC as the stalking horse bidder for the Property 
(the “Stalking Horse Bidder”).  ATX Braker SR, LLC is the lender under that certain Loan 
Agreement, dated as of February 28, 2019 (as the same has been amended, restated, supplemented 
or otherwise modified from time to time), by and between Debtor and the ATX Braker SR, LLC 
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(as successor to JPMorgan Chase Bank, National Association) (the “Mortgage Loan”), which 
Mortgage Loan is secured by a first priority lien on the Property. 

The Stalking Horse Bidder has committed to purchase the Property pursuant to the terms 
of the Purchase and Sale Agreement attached to these bid procedures as Exhibit B (the “Stalking 
Horse Agreement”), and has agreed to pay a purchase price of $75,461,418.00 in the form of a 
credit bid of the Mortgage Loan (the “Stalking Horse Bid”).  The Stalking Horse Bid shall set the 
floor for all bids for the Property at the Auction (defined below).  Recognizing the Stalking Horse 
Bidder’s expenditure of time, energy and resources, and that the Stalking Horse Bid provides a 
floor bid with respect to the Property, the Trustee has agreed to provide the Stalking Horse Bidder 
with customary bid protections in the form of reimbursement of expenses in the maximum amount 
of $125,000.00 (the “Expense Reimbursement”). 

V. Potential Bidders and Due Diligence 

 Unless otherwise ordered by the Bankruptcy Court for cause shown, to participate in the 
Bidding Process, each person or entity must enter into (unless previously entered into) with the 
Trustee, on or before the Bid Deadline (as defined below), an executed confidentiality agreement 
in form and substance reasonably satisfactory to the Trustee (the “Confidentiality Agreement”).  
Each person or entity that enters into the Confidentiality Agreement with the Trustee on or before 
the Bid Deadline is hereinafter referred to as a (“Potential Bidder.”)  

Up to and including the Bid Deadline (as defined below) (such period, the “Diligence 
Period”), the Trustee shall afford each Potential Bidder such available due diligence access or 
additional information as may be reasonably requested in writing by the Potential Bidder that the 
Trustee, in her business judgment, determines to be reasonable and appropriate under the 
circumstances.  Only those Potential Bidders whose financials, the financials of their equity 
holder(s), or whose written commitments, as applicable, demonstrate the financial capability to 
consummate the Sale shall be eligible to receive due diligence information.  

The Trustee may designate Keen-Summit Capital Partners LLC (“Keen-Summit”) as her 
representatives to coordinate all reasonable requests for additional information and due diligence 
access from such Potential Bidders.  Each Potential Bidder shall be required to acknowledge that 
it has had an opportunity to conduct any and all due diligence regarding the Property in conjunction 
with submitting its Bid (as defined below).  Notwithstanding the foregoing, the Trustee reserves 
the right to withhold or limit access to any information that the Trustee determines to be 
commercially sensitive or otherwise not appropriate to disclose to any Potential Bidder. No 
Potential Bidder will be permitted to conduct any due diligence without entering into a 
Confidentiality Agreement.     

All due diligence requests must be directed to Keen-Summit Capital Partners LLC. 

Potential Bidders shall not contact the Debtor or conduct a site inspection without 
coordinating same with Keen-Summit. 

For all Potential Bidders, the due diligence period will end on the Bid Deadline and, 
subsequent to the Bid Deadline, the Trustee shall have no obligation to furnish any due diligence 
information. 
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Neither the Trustee nor the Debtor shall furnish any confidential information relating to the 
assets, or liabilities of the Debtor, or the Sale to any person except to a Potential Bidder or to such 
Potential Bidder’s duly authorized representatives to the extent provided in the applicable 
Confidentiality Agreement.  The Trustee and her advisors shall coordinate all reasonable requests 
from Potential Bidders for additional information and due diligence access; provided, that the 
Trustee may decline to provide such information to Potential Bidders who, at such time and in the 
Trustee’s reasonable business judgment have not established, or who have raised doubt, that such 
Potential Bidder intends in good faith to, or has the capacity to, consummate the Sale.  For the 
avoidance of doubt, the Stalking Horse Bidder shall be granted access to diligence materials. 

The Trustee also reserves the right to withhold any diligence materials that the Trustee 
determines are sensitive or otherwise not appropriate for disclosure to a Potential Bidder who the 
Trustee determines is a competitor of the Debtor or is affiliated with any competitor of the Debtor.  
Neither the Trustee, the Debtor nor their representatives shall be obligated to furnish information 
of any kind whatsoever to any person that is not determined to be a Potential Bidder that intends 
in good faith to, or has the capacity to, consummate the Sale. 

(a) Communications with Potential Bidders. 

Notwithstanding anything to the contrary in these Bidding Procedures, all substantive 
direct communications between and amongst Potential Bidders shall involve the Trustee and the 
Trustee’s advisors, to the extent reasonably practicable. 

(b) Due Diligence from Potential Bidders. 

Each bidder shall comply with all reasonable requests for additional information and due 
diligence access requested by the Trustee or her advisors regarding the ability of the Potential 
Bidder to consummate the Sale or discussions with other Potential Bidders regarding any topic 
and with any party regarding the Debtor (and/or the Assets).  Failure by a Potential Bidder to 
comply with such reasonable requests for additional information and due diligence access may be 
a basis for the Trustee to determine that such bidder is not a Qualified Bidder or that a Bid made 
by such bidder is not a Qualified Bid. 

The Trustee and each of her respective advisors and representatives shall be obligated to 
maintain in confidence any confidential information in accordance with any applicable 
confidentiality agreement, except as otherwise set forth in these Bidding Procedures.  Each 
recipient of confidential information agrees to use, and to instruct their advisors and 
representatives to use, such confidential information only in connection with the evaluation of Bids 
during the bidding process or otherwise in connection with the chapter 11 cases or in accordance 
with the terms of any applicable confidentiality agreement.   

Notwithstanding the foregoing and the provisions contained in any applicable 
confidentiality agreement, the Trustee and the Trustee’s advisors may disclose confidential 
information: (i) with the prior written consent of such bidder and the Trustee; (ii) to the applicable 
bidder; and (iii) as otherwise required or allowed by any applicable confidentiality agreement with 
respect to a particular bidder or other agreement, law, court or other governmental order, or 
regulation, including, as appropriate, to regulatory agencies. 
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VI. Bid Deadline:  February 7, 2023 at 5:00 p.m. (prevailing Central Time). 

A Potential Bidder that desires to make a Bid shall deliver copies of its Bid (defined below) 
in Microsoft Word format, by email to:  

 (a) the Trustee, Dawn Ragan, at dawn.ragan@cr3partners.com;  

 (b) Keen-Summit, Attn: Matthew Bordwin at mbordwin@keen-summit.com, Harold 
Bordwin at hbordwin@keen-summit.com and Chris Mahoney at cmahoney@keen-
summmit.com; and  

 (c) counsel to the Trustee, Kelly Hart & Hallman LLP, Attn: Michael McConnell at 
michael.mcconnell@kellyhart.com and Nancy Ribaudo at nancy.ribaudo@kellyhart.com 

 by no later than February 7, 2023 at 5:00 p.m. (prevailing Central Time) (the “Bid 
Deadline”). 

VII. Bid Requirements 

 A proposal, solicitation, or offer for a purchase and sale of all or part of the Property (each, 
a “Bid”) by a bidder that is submitted in writing and satisfies at least each of the following 
requirements (the “Bid Requirements”), as determined by the Trustee, in her reasonable business 
judgment, shall constitute a “Qualified Bid;” provided, that, if the Trustee receives a Bid before 
the Bid Deadline that is not a Qualified Bid, the Trustee may provide the bidder with the 
opportunity to remedy any deficiencies by 5:00 p.m. (prevailing Central Time) on the last business 
day prior to the Auction in order to render such Bid a Qualified Bid; provided, further, that for the 
avoidance of doubt, if any Qualified Bidder fails to comply with reasonable requests for additional 
information and due diligence access requested by the Trustee to the satisfaction of the Trustee, 
the Trustee may disqualify any Qualified Bidder and Qualified Bid and such Qualified Bidder will 
not be entitled to attend or participate in the Auction; provided, further, that the Stalking Horse 
Bid will constitute a Qualified Bid, and the Stalking Horse Bidder will constitute a Qualified 
Bidder.  The Trustee may also waive or modify any of the above requirements in the exercise of 
her reasonable business judgment, and with the reasonable consent of the Stalking Horse Bidder.  
To constitute a Qualified Bid, a Bid must: 

a) Be accompanied by a letter or email: 

i. stating with specificity the Property (including the specific executory contracts and 
unexpired leases) such Potential Bidder wishes to bid on and the liabilities and 
obligations (including applicable cure costs) to be assumed by the Potential Bidder in 
the Sale (a Bid may include or exclude some or all of the Property, Leases or other 
executory contracts); 

22-10293-tmd  Doc#241-1  Filed 12/07/22  Entered 12/07/22 14:29:54  Exhibit A & B Pg 23
of 70



7 

ii. detailing the following: 
(A) a duly executed purchase agreement (the “Purchase Agreement”);   

 (B) a redline of the Purchase Agreement marked to reflect any proposed 
amendments and modifications to the Stalking Horse Agreement and the applicable 
schedules and exhibits. 

iii. agreeing that the Potential Bidder’s offer is binding and irrevocable until the later of 
(i) the Closing Date (as defined herein), or (ii) thirty (30) days after the Sale Hearing 
(unless selected as the “Next-Highest Bidder” (as defined below) in which case such 
offer will remain open until the Closing Date); 

iv. providing for a Closing Date that occurs on or before February 28, 2023; 
v. offering to pay a price, in cash, equal to $75,836,418.00 or greater, such amount being 

calculated as the sum of (a) the Stalking Horse Bid, (b) the Expense Reimbursement, 
and (c) $250,000 (such sum, the “Minimum Bid”); 

vi. providing that such Bid is not subject to any due diligence or financing contingency;  
vii. written evidence of a commitment for financing or other evidence of ability to 

consummate the transaction as the Trustee may request; and   
viii. providing that the Potential Bidder agrees to serve as a backup bidder (the “Next-

Highest Bidder”) if the Potential Bidder’s Qualified Bid (as defined below) is the next 
highest and best bid after the Successful Bid (as defined below) (the “Next-Highest 
Bid”);  

ix. provide contact information for the Bidder and its legal counsel, including for each 
their respective company name, mailing address, office phone number, cell phone 
number, and email address; and 

b) Be accompanied by adequate assurance of future performance information (the “Adequate 
Assurance Information”), including (i) information about the Potential Bidder’s financial 
condition, such as federal tax returns for two years, a current financial statement, or bank 
account statements, (ii) information demonstrating (in the Trustee’s reasonable business 
judgment) that the Potential Bidder has the financial capacity to consummate the proposed 
Sale, (iii) evidence that the Potential Bidder has obtained authorization or approval from 
its board of directors (or comparable governing body) with respect to the submission of its 
Bid, (iv) the identity and exact name of the Potential Bidder (including any equity holder 
or other financial backer if the Potential Bidder is an entity formed for the purpose of 
consummating the proposed Sale), and (v) such additional information regarding the 
Potential Bidder as the Potential Bidder may elect to include.  By submitting a Bid, 
Potential Bidders agree that the Trustee may disseminate such Adequate Assurance 
Information to affected lessees, and contract counterparties in the event that the Trustee 
determines such bid to be a Qualified Bid. 

A Bid must be accompanied by (a) a deposit in the form of a certified check or wire transfer, 
payable to the order of the Trustee, in the amount of ten percent (10%) of the Bid, which funds 
will be deposited into an interest bearing escrow account to be identified by the Trustee (a “Good 
Faith Deposit”) and (b) written evidence, documented to the Trustee’s satisfaction, that 
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demonstrates the Potential Bidder has available cash, a commitment for financing if selected as 
the Successful Bidder (as defined below) with respect to the Property (provided, however, that the 
closing shall not be contingent in any way on the Successful Bidder’s financing) and such other 
evidence of ability to consummate the transaction(s) as the Trustee may request, including proof 
that such funding commitments or other financing are not subject to any internal approvals, 
syndication requirements, diligence or credit committee approvals. 

The Trustee will review each Bid received from a Potential Bidder to determine whether it 
meets the requirements set forth above.  A Bid received from a Potential Bidder that meets the 
above requirements, and is otherwise satisfactory to the Trustee, will be considered a “Qualified 
Bid” and each Potential Bidder that submits a Qualified Bid will be considered a “Qualified 
Bidder.”  The Trustee shall inform Qualified Bidders that their Bids have been designated as 
Qualified Bids no later than 48 hours after the Bid Deadline.  For the avoidance of doubt, the 
Stalking Horse Agreement will be deemed a Qualified Bid and the Stalking Horse Bidder will be 
deemed a Qualified Bidder, for all purposes and requirements pursuant to the Bid Procedures, 
notwithstanding the requirements that a Potential Bidder must satisfy to be a Qualified Bidder. 

If Trustee receives a Bid by the Bid Deadline that is not a “Qualified Bid”, Trustee reserves 
the right work with such Potential Bidder and to extend any applicable deadlines in order to help 
a Potential Bidder to convert a Bid that is not a “Qualified Bid” into a “Qualified Bid” provided 
that such Bid must be converted into a “Qualified Bid” by no later than the last business day prior 
to the Auction at 5:00 p.m. (prevailing Central Time).  

A Qualified Bid will be valued by the Trustee based upon any and all factors that the 
Trustee reasonably deems pertinent in its reasonable business judgment, including, among others, 
(a) the amount of the Qualified Bid, (b) the risks and timing associated with consummating the 
transaction(s) with the Qualified Bidder, (c) excluded executory contracts or leases, (d) any 
modifications to the Stalking Horse Agreement, and (e) any other factors that the Trustee may 
reasonably deem relevant.   

The Trustee, in her business judgment, reserves the right to reject any Bid (other than the 
Stalking Horse Bid) if such Bid, among other things: 

(a) is on terms that are more burdensome or conditional than the terms of the Stalking 
Horse Agreement; 

(b) requires any indemnification of the Potential Bidder in its Purchase Agreement; 

(c) is not received by the Bid Deadline; 

(d) it is not accompanied by a Good Faith Deposit; 

(e) is submitted by a Potential Bidder who (or who’s affiliate) files an objection to the 
Sale; 

(f) is subject to any contingencies (including representations, warranties, covenants 
and timing requirements) of any kind or any other conditions precedent to such 
party’s obligation to acquire the Property;  
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(g) seeks any bid protections; or 

(h) does not, in the Trustee’s determination, include at least the Minimum Bid, or the 
acceptance of such Bid would not be in the best interests of the Debtor’s estate or 
the Auction; and 

(i) is determined not to be a good faith, bona fide offer to purchase the Property. 

Any Bid rejected pursuant to this paragraph shall not be deemed to be a Qualified Bid.  In 
the event that any Bid is so rejected, the Trustee shall cause the Good Faith Deposit of such 
Potential Bidder (including all accumulated interest thereon) to be refunded to it within three (3) 
business days after the Auction. 

The Trustee shall deliver all Qualified Bids to counsel to the Stalking Horse Bidder 
promptly following the designation of such Bid as a Qualified Bid, but in any event no later than 
6:00 p.m. (prevailing Central Time) on February 10, 2023. 

VIII. Credit Bidding 

The Trustee has stipulated that the Stalking Horse Bidder has a perfected security interest 
in the Property, and is entitled to credit bid some or all of its claims for its collateral (a “Credit 
Bid”) pursuant to section 363(k) of the  Bankruptcy Code.  The Stalking Horse Bidder shall be 
considered a Qualified Bidder with respect to its right to acquire the Property by Credit Bid.  All 
other Qualified Bids shall be cash bids. 

 
IX. Auction:  February 14, 2023 

Unless otherwise ordered by the Bankruptcy Court for cause shown, only Qualified Bidders  
are eligible to participate at the Auction (as defined below).  At least three (3) business days prior 
to the Auction, each Qualified Bidder, other than the Stalking Horse Bidder, must inform the 
Trustee in writing whether it intends to participate in the Auction.  If the Trustee receives no 
Qualified Bids (other than the Stalking Horse Bid), then (a) the Trustee may elect to not hold an 
Auction; (b) may deem the Stalking Horse Bid the Successful Bid and name the Stalking Horse 
Bidder the Successful Bidder. 

If at least one Qualified Bid (other than the Stalking Horse Bid) is received by the Bid 
Deadline, the Trustee will conduct an auction (the “Auction”) and shall determine which Qualified 
Bid is the highest or otherwise best Qualified Bid for the Property (the “Starting Bid”), which 
determination will be communicated to Qualified Bidders prior to the commencement of the 
Auction.  The Auction shall take place at 2:00 p.m. (prevailing Central Time) February 14, 
2023, at a venue that the Trustee shall announce to all Qualified Bidders.  The Trustee reserves the 
right to conduct the auction live, in-person, or through a virtual platform and to change the location 
and time of the Auction. Professionals and principals for the Trustee, the Stalking Horse Bidder, 
each Qualified Bidder, the chapter 11 trustee for WC Braker Portfolio B, LLC, Nate Paul, and the 
United States Trustee, and their advisors may attend the Auction; any creditor of the Debtor and 
their counsel upon written request delivered to the Trustee at least three days prior to the Auction 
and approved by the Trustee; and the Trustee shall be authorized to exclude other parties. 
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Each Qualified Bidder participating in the Auction will be required to confirm, in writing, 
and on the record at the Auction, that (a) it has not engaged in any collusion with respect to the 
Bidding Process, and (b) its Qualified Bid is a good faith bona fide offer that it intends to 
consummate if selected as the Successful Bidder. 

Bidding at the Auction for the Property will begin with the Starting Bid and continue, in 
one or more rounds of bidding, so long as during each round at least one Subsequent Bid (defined 
below) is submitted by a Qualified Bidder that (i) improves on such Qualified Bidder’s 
immediately prior Qualified Bid (a “Subsequent Bid”) and (ii) the Trustee reasonably determines 
that such Subsequent Bid is (A) for the first round, a higher or otherwise better offer than the 
Starting Bid, and (B) for subsequent rounds, a higher or otherwise better offer than the Leading 
Bid (as defined below).  Each Subsequent Bid at the Auction shall provide net value to the estate 
in an amount of at least $250,000 (“Incremental Overbid”) over the Starting Bid or the Leading 
Bid (as defined below), as the case may be, provided that: (i) if the Leading Bid was made by the 
Stalking Horse Bidder, such bid shall be deemed to include the Expense Reimbursement, and (ii) 
any Subsequent Bid made by the Stalking Horse Bidder shall only be required to equal the sum of 
the amount of (w) the Starting Bid or the Leading Bid, as applicable, and (x) the Incremental 
Overbid, less the Expense Reimbursement.  After the first round of bidding and between each 
subsequent round of bidding, the Trustee shall announce the bid that the Trustee believes to be the 
highest or otherwise best offer for the Property (the “Leading Bid”).  A round of bidding will 
conclude after each participating Qualified Bidder has had the opportunity to submit a Subsequent 
Bid with full knowledge of the Leading Bid. For the avoidance of doubt, a Qualified Bidder must 
provide written evidence, documented to the Trustee’s satisfaction, that demonstrates that the 
Qualified Bidder has available cash or a commitment for financing to support each Bid submitted 
at the Auction, and failure to satisfy such obligation shall result in disqualification of the Qualified 
Bidder and any such Bids. 

The bidding at the Auction shall be transcribed or videotaped and the Trustee shall maintain 
a transcript of all Bids made and announced at the Auction. 

Based upon the terms of the Qualified Bids, the level of interest expressed in the Property 
and such other information as the Trustee may determine to be relevant, Trustee shall have the 
right to supplement the procedures set forth herein in her sole and absolute discretion, such rules 
for the bidding process which she determines will better promote the goals of the bidding process.  
Among other things, Trustee shall determine, in the exercise of her sole and absolute discretion, 
acceptable bidding increments, which may be modified by the Trustee during the Auction.  Trustee 
may offer the Property for bidding in successive rounds, may conduct an open Auction, or may 
otherwise conduct the Auction in the manner that she deems most appropriate for soliciting the 
highest and best Bids. 

Immediately prior to the conclusion of the Auction, the Trustee will: (a) determine, 
consistent with the Bid Procedures, which bid constitutes the highest or otherwise best bid (the 
“Successful Bid”); and (b) notify all Qualified Bidders at the Auction, prior to its conclusion, of 
the name of the maker of the Successful Bid (the “Successful Bidder”), and the amount and other 
material terms of the Successful Bid.  The Trustee may designate the Next-Highest Bid (and the 
corresponding Next-Highest Bidder) to close in the event that the Successful Bidder does not close 
the Sale; provided, however, that the Next-Highest Bid shall be deemed to be the last Bid provided 
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by such Next-Highest Bidder at the time when there were two or more Bidders not affiliates of the 
Debtor still actively bidding at the Auction (and if there are only two Bidders for any lot at the 
start of the Auction of which only one is a non-affiliate of the Debtor, the Next-Highest Bid will 
be deemed to be such party’s starting Bid).  The Trustee shall not consider any Bids or Subsequent 
Bids submitted after the conclusion of the Auction and any and all such Bids and Subsequent Bids 
shall be deemed untimely and shall under no circumstances constitute a Qualified Bid. 

Within two business days following conclusion of the Auction, the Trustee shall file a 
notice on the Bankruptcy Court’s docket identifying (with specificity) the Successful Bidder and 
any applicable Next-Highest Bidder.  Notwithstanding the selections of the Successful Bidder and 
the Next-Highest Bidder, all bids are binding and irrevocable until the later of (i) the Closing 
Date, or (ii) thirty (30) days after the Sale Hearing (unless selected as the Next-Highest Bidder, in 
which case such offer will remain open until the Closing Date). 

At the conclusion of the Auction, both the Successful Bidder and the Next Highest Bidder 
shall modify and re-execute the Purchase and Sale Contract, as appropriate, without varying its 
terms other than to reflect the terms of the Successful Bid and the terms of the Next Highest Bid, 
respectively, as publicly announced at the Auction. 

X. Adequate Assurance Information. 

Within twenty-four (24) hours of the filing of the notice of the Successful Bidder and the 
Next-Highest Bidder, the Successful Bidder and the Next-Highest Bidder will send by overnight 
delivery to each contract counterparty whose contract is part of such Bid, the financial and other 
commercial information to demonstrate adequate assurance of future performance under such 
contract. 

XI. Jurisdictional Consent 

All bidders at the Auction will be deemed to have consented to the core jurisdiction of the 
Bankruptcy Court and waived any right to jury trial in connection with any disputes relating or 
pertaining to or resulting or arising from the marketing of the Property by Keen-Summit, the 
Auction, the Sale, the acts or omissions of Trustee and/or Keen-Summit, and the construction and 
enforcement of the Stalking Horse Agreement and all other agreements entered into in connection 
with any proposed Sale transaction.  The submission of a Bid shall constitute an express consent 
by the Bidder to the exclusive jurisdiction of the Bankruptcy Court for all such matters.  Such 
consent and waiver shall apply to the extent that it is later determined that the Bankruptcy Court, 
absent consent, cannot enter final orders or judgments with regard to the foregoing matters 
consistent with Article III of the United States Constitution.. 

XII. No Fees for Potential Bidders or Qualified Bidders 

Potential Bidders or Qualified Bidders, other than the Stalking Horse Bidder, shall not be 
allowed any break-up, termination or similar fee.  Moreover, all Potential Bidders, Qualified 
Bidders, and the Stalking Horse Bidder (excluding the Expense Reimbursement), by participating 
in the Bidding Process, will be deemed to have waived any right to seek a claim for substantial 
contribution pursuant to section 503 of the Bankruptcy Code or the payment of any broker fees or 
cost. 
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XIII. Sale Hearing 

The Successful Bid and the Next-Highest Bid (or if no Qualified Bid other than that of the 
Stalking Horse Bidder is received, then the Stalking Horse Bid) will be subject to approval by the 
Bankruptcy Court.  The hearing to approve the Successful Bid and the Next-Highest Bid (or if no 
Qualified Bid other than that of the Stalking Horse Bidder is received, then the Stalking Horse 
Bid) shall take place on February 23, 2023 at 2:45 p.m. (prevailing Central Time) (the “Sale 
Hearing”). 

At the Sale Hearing, the Trustee will seek entry of an order that, among other things: 
(i) authorizes and approves the Sale to the Successful Bidder and/or the Next-Highest Bidder, 
(ii) includes a finding that the Successful Bidder and/or the Next-Highest Bidder is a good faith 
purchaser pursuant to section 363(m) of the Bankruptcy Code, and (iii) as appropriate, exempts 
the Sale and conveyance of the Property from any transfer tax, stamp tax or similar tax, or deposit 
under any applicable bulk sales statute. 

The Trustee intends to close the Sale on or before February 28, 2023 unless another time 
or date, or both, are agreed to in writing by the Trustee and the Successful Bidder (the “Closing 
Date”). 

XIV. Return of Good Faith Deposit 

The Good Faith Deposits of all Potential Bidders shall be held in escrow by the Trustee, 
but shall not become property of the Debtor’s estate absent further order of the Bankruptcy Court.  
The Good Faith Deposits of all Potential Bidders shall be retained by the Trustee, notwithstanding 
Bankruptcy Court approval of the Sale, until three (3) business days after the earlier of (a) the 
Closing Date, or (b) ten (10) days following the Sale Hearing; provided, however, that the Good 
Faith Deposit of the Next-Highest Bidder shall be retained until three (3) business days after the 
applicable Closing Date.  The Trustee shall retain any Good Faith Deposit submitted by each 
Successful Bidder.  At the closing of a Sale contemplated by a Successful Bid, the applicable 
Successful Bidder will be entitled to a credit for the amount of its Good Faith Deposit. 

If the Successful Bidder (or, if the Sale is to be closed with a Next-Highest Bidder, then 
the Next-Highest Bidder) fails to consummate the Sale because of a breach or failure to perform 
on the part of such bidder, then, subject to the terms of the Purchase Agreement or the Stalking 
Horse Agreement, as applicable (and as such agreements may be amended or modified at the 
Auction), the Trustee, on behalf of the Debtor’s estate, shall be entitled to retain the Good Faith 
Deposit of such Successful Bidder (or, if the Sale is to be closed with the Next-Highest Bidder, 
then such Next-Highest Bidder) as part of the damages resulting to the Debtor and its estate for 
such breach or failure to perform. 

XV. Next-Highest Bidder 

Notwithstanding any of the foregoing, in the event that a Successful Bidder fails to close 
the Sale prior to such date as specified in the applicable Purchase Agreement, the Trustee, upon 
written notice to the Next-Highest Bidder, may designate the Next-Highest Bid as the Successful 
Bid for the Property, the Next-Highest Bidder will be deemed to be the Successful Bidder for the 
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Property, and the Trustee will be authorized, but not directed, to close the Sale to the Next-Highest 
Bidder subject to the terms of the Next-Highest Bid without the need for further order of the 
Bankruptcy Court and without the need for further notice to any interested parties. 

XVI. Fiduciary Out 

Nothing in these Bidding Procedures shall require the Trustee to take any action, or to 
refrain from taking any action, with respect to these Bidding Procedures, to the extent the Trustee 
determines, or based on the advice of counsel, that taking such action, or refraining from taking 
such action, as applicable, would violate applicable law or her fiduciary obligations under 
applicable law.  

XVII. Miscellaneous 

By participating in this sale process, Bidder acknowledges that, pursuant to, inter alia, 18 
U.S.C. Section 371, it is a federal crime to engage in collusive bidding or to chill the bidding and 
Bidder warrants and represents that it has not and will not engage in such activities. 

 By participating in this sale process, Bidder warrants and represents that it is a principal 
acting on its own behalf, and not a broker, finder or agent acting on another’s behalf.  Bidder 
acknowledges that it will not look to the Trustee and/or Keen-Summit and their respective 
representatives for the payment of any fee or commission. Trustee is compensating Keen-Summit 
pursuant to a separate Bankruptcy Court approved agreement.  In addition, Bidder agrees to be 
responsible for the payment of any fee, commission or other compensation payable to any broker, 
finder or agent who alleges it has dealt with or through Bidder. Bidder hereby agrees to indemnify, 
defend and hold the Trustee and Keen-Summit and their respective representatives harmless from 
and against any and all claims, damages, losses and liabilities, costs and expenses (including 
reasonable attorneys' fees and disbursements) arising out of any claim or claims by any broker, 
finder or similar agent for commissions, fees or other compensation who allege that they have 
dealt with Bidder in connection with the Property.  Bidder understands that the Trustee and Keen-
Summit and their respective representatives have not agreed to pay any brokerage commissions, 
finder’s fee or other compensation in connection with Bidder’s possible purchase. If Bidder is 
working with a broker or finder other than Keen-Summit, Bidder agrees that Bidder shall be 
responsible for the payment of any fees, if any, to such broker or finder.  
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Exhibit A 
 

Real Property Description 
 

Individual Property Address 
Braker A 1836 Kramer Lane, Austin, Texas 78758 
Braker B 1908 Kramer Lane, Austin, Texas 78758 
Braker C 1901 W Braker Lane, Austin, Texas 78758 
Braker D 1909 W Braker Lane, Austin, Texas 78758 
Braker E 1817 W Braker Lane, Austin, Texas 78758 
Braker F 11109 Metric Blvd., Austin, Texas 78758 
Braker G 11101 Metric Blvd., Austin, Texas  78758 
Braker H 11009 Metric Blvd., Austin, Texas  78758 
Braker M1, M2, M3, M4 11500 Metric Blvd., Austin, Texas 78758 
Lonestar Center 1910 W Braker Lane, Austin, Texas 78758 
Braker One 2100 Kramer Lane, Austin, Texas 78758 
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Exhibit B 
 

Stalking Horse Agreement 
 

3364546.1 11-23-22 

3645456.2-12-1-22 
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EXHIBIT 2 
 

Notice of Auction and Sale Hearing 
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EXHIBIT 3 
 

Assumption and Assignment Notice 
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EXHIBIT 4 
 

Post Auction Notice 
 
 

 
3644804.3 
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ORDER APPROVING BID PROCEDURES PAGE 1 OF 16 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

In re Chapter 11 

WC BRAKER PORTFOLIO, LLC, Case No. 22-10293 (TMD) 

Debtor.1 

ORDER (A) APPROVING BID PROCEDURES IN CONNECTION WITH THE  
SALE OF THE DEBTOR’S PROPERTY, (B) APPROVING PROCEDURES FOR THE 

ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS AND 
UNEXPIRED LEASES, (C) APPROVING STALKING HORSE BIDDER (D) 

SCHEDULING AN AUCTION AND HEARING TO APPROVE SALE OF PROPERTY, 
(E) APPROVING FORM AND MANNER OF NOTICES RELATED

THERETO, AND (F) GRANTING RELATED RELIEF 

Before the Court is the Chapter 11 Trustee’s Motion For Entry Of (I) An Order (A) 

Approving Bid Procedures In Connection With The Sale Of The Debtor’s Property, B) Approving 

Procedures For The Assumption And Assignment Of Executory Contracts And Unexpired Leases, 

(C) Approving Stalking Horse Bidder (D) Scheduling An Auction And Hearing To Approve Sale

1 The last four digits of the Debtor’s federal employer identification number are 2115.  The Debtor’s 
address is 814 Lavaca St, Austin, TX 78701.  

EXHIBIT B
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Of Property, (E) Approving Form And Manner Of Notices Related Thereto, And (F) Granting 

Related Relief; And (II) An Order Authorizing And Approving (A) The Sale Of The Debtor’s 

Property Free And Clear Of Liens, Claims, Rights, Encumbrances, And Other Interests, And (B) 

Related Relief (the “Motion”)2 for entry of an order authorizing or approving, among other things, 

(a) the proposed sale process and bidding procedures (in the form attached hereto as Exhibit 1, 

the “Bid Procedures”), by which the Trustee will solicit and select the highest or otherwise best 

offer for the sale (the “Sale”) of the Debtor’s properties (as described further in the Motion, the 

“Property”); (b) approving procedures for the assumption and assignment of executory contracts 

and unexpired leases; (c) approving the Trustee’s selection of the stalking horse bidder; (d) 

scheduling an auction if necessary and final hearing to approve the proposed sale; and (e) 

approving the form and manner of notices related thereto. 

The Court, having found that it has jurisdiction over this matter pursuant to 28 U.S.C. §§ 

1334(b) and 157; and the Court having found that venue of these cases and the Motion in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and the Court having found that this 

matter is a core proceeding pursuant to 28 U.S.C. § 157(b); and the Court having found that it may 

enter a final order consistent with Article III of the United States Constitution; and the Court having 

found that notice of the Motion has been given as set forth in the Motion and that such notice is 

adequate and no other or further notice need be given except as set forth herein with respect to the 

Auction and the Sale Hearing; and a reasonable opportunity to object to or be heard regarding the 

relief provided herein has been afforded to parties-in-interest pursuant to Bankruptcy Rule 

6004(a); and upon the record of the hearing and all of the proceedings had before the Court; and 

the Court having found that the relief sought in the Motion is in the best interests of the Debtor, its 

                                                 
2 Capitalized terms used but not otherwise defined herein are to be given the meanings ascribed to them 

in the Motion. 
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estate, its creditors and all other parties in interest; and the Court having found that the legal and 

factual bases set forth in the Motion establish just cause for the relief granted herein; and after due 

deliberation and sufficient cause appearing therefor, 

IT IS HEREBY FOUND AND DETERMINED THAT: 
 

A. Predicates for Relief.  The predicates for relief granted herein are sections 105(a), 

363, and 365 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 6006, and L. Rules 6004 

and 9014. 

B. Best Interests.  The legal and factual bases set forth in the Motion establish just 

cause for the relief granted herein.  Entry of this Order is in the best interests of the Debtor and its 

estate, creditors, and all other parties in interest. 

C. Bidding Procedures.  The Bidding Procedures attached hereto as Exhibit 1, are 

fair, reasonable, and appropriate under the circumstances and designed to achieve the highest or 

otherwise best Bid and to maximize the value to be achieved from the Sale of Debtor’s Property 

for the estate.  

D. Sufficient Notice of the Motion, the Bidding Procedures Hearing, and the 

Order.  The Trustee’s notice of the Motion, hearing and the proposed entry of this Order was 

adequate and sufficient under the circumstances of this Case, and such notice complied with all 

applicable requirements of the Bankruptcy Code, the Bankruptcy Rules, and the Local Bankruptcy 

Rules.   

E. Business Justification for Relief.  The Trustee has articulated good and sufficient 

business reasons for the Court to approve the Bid Procedures, including the scheduling of bid 

deadlines, auction and sale hearing with respect to the proposed Sale. 
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F. Stalking Horse.  The Trustee has demonstrated a sound business justification for 

the Court to approve (i) ATX Braker SR, LLC as the Stalking Horse Bidder for the Property, and 

(ii) the payment of the Expense Reimbursement to ATX Braker SR, LLC on the terms set forth in 

the Stalking Horse Agreement and the Motion. 

G. Expense Reimbursement.  The Expense Reimbursement is fair and reasonable 

and was negotiated by the parties at arm’s length and in good faith.  The Trustee’s payment of the 

Expense Reimbursement to ATX Braker SR, LLC, as set forth in the Stalking Horse Agreement 

and the Motion, is (a) an actual and necessary cost and expense of preserving the Debtor’s 

bankruptcy estate, within the meaning of section 503(b) of the Bankruptcy Code, (b) of substantial 

benefit to the Debtor’s estate, (c) reasonable and appropriate, including in light of the size and 

nature of the proposed Sale and the efforts that have been and will be expended even though the 

proposed sale is subject to higher and better offers, and (d) necessary to ensure that ATX Braker 

SR, LLC will continue to pursue its proposed acquisition of the Property.  

H. Notice of Auction and Sale Hearing.  The Notice of Auction and Sale Hearing, is 

appropriate and reasonably calculated to provide all interested parties with timely and proper 

notice of the Auction, the Sale, and the Bid Procedures, including, without limitation: (i) the date, 

time and place of the Auction (if one is held); (ii) the Bid Procedures and the dates and deadlines 

related thereto; (iii) the objection deadline for the Sale and the date, time and place of the Sale 

Hearing; (iv) reasonably specific identification of the Property for sale; and (v) representations 

describing the Sale as being free and clear of liens, claims, interests and other encumbrances, with 

all such liens, claims, interests and other encumbrances attaching with the same validity and 

priority to the proceeds of the Sale; and no other or further notice of the Sale shall be required. 
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I. Assumption and Assignment Procedures.  The Motion and the Assumption 

Notice are reasonably calculated to provide counterparties to the Available Contracts with proper 

notice of the intended assumption and assignment of their executory contracts and leases, any Cure 

Amounts, and the Assumption Procedures (as defined herein), and are appropriate. 

J. No further notice beyond that described in the foregoing paragraphs is required in 

connection with the Sale or assumption and assignment of Available Contracts. 

K. The entry of this order (the “Bid Procedures Order”) is in the best interests of the 

Debtor, its estate, its creditors, and other parties-in-interest.  

L. Other Findings.  The findings and conclusions set forth herein constitute the 

Court’s findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable 

to this proceeding pursuant to Bankruptcy Rule 9014.  To the extent any of the findings of fact 

herein constitute conclusions of law, they are adopted as such.  To the extent any of the conclusions 

of law herein constitute findings of fact, they are adopted as such. 

IT IS HEREBY ORDERED THAT: 
 
1. The Motion is granted as set forth herein. 

2. All objections to the Motion or the relief provided herein, as they pertain to the 

entry of this Bid Procedures Order, that have not been withdrawn, waived or settled, and all 

reservations of rights included therein, hereby are overruled and denied on the merits. 

The Bid Procedures 

3. The Bid Procedures attached hereto as Exhibit 1 are incorporated herein and 

approved, and shall apply with respect to the Sale.  The Trustee is authorized to take all actions 

reasonable and necessary or appropriate to implement the Bid Procedures.  
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4. The failure to specifically include or reference any particular provision, section, or 

article of the Bidding Procedures in this Bidding Procedures Order shall not diminish or impair 

the effectiveness of such provision, section, or article, it being the intent of this Court that the 

Bidding Procedures are authorized in their entirety. 

5. The Trustee is authorized to conduct the Bidding Process (as defined in the Bid 

Procedures) in accordance with the Bid Procedures and the terms hereof. 

6. ATX Braker SR, LLC shall be deemed a Qualified Bidder (as defined in the 

Bidding Procedures) for all purposes and the bid as set forth in the Stalking Horse Agreement shall 

be deemed a Qualified Bid (as defined in the Bidding Procedures).  ATX Braker SR, LLC shall 

have the right to credit bid under section 363(k) of the Bankruptcy Code all or any portion of its 

claims (inclusive of all interest, fees and expenses) in connection with the Sale, without the need 

for further order of the Court. 

7. The Expense Reimbursement (up to $125,000.00 for ATX Braker SR, LLC’s actual 

and reasonable out-of-pocket third party expenses incurred in connection with, among other things, 

preparing the Stalking Horse Agreement, conducting due diligence, and negotiating, finalizing and 

documenting a Stalking Horse Bid) is approved.  Pursuant to the Bidding Procedures, ATX Braker 

SR, LLC shall be entitled to credit bid the Expense Reimbursement during each round of bidding 

at the Auction.  The Trustee is authorized and directed to pay the Expense Reimbursement as set 

forth in the Stalking Horse Agreement and the Motion, and the Trustee’s obligation to pay the 

Expense Reimbursement shall constitute administrative expense claims under sections 503(b) and 

507(a)(1) of the Bankruptcy Code. 

8. Potential Bidders or Qualified Bidders (other than the Stalking Horse Bidder), shall 

not be allowed any break-up, termination or similar fee with respect to the Property.  Moreover, 
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all Potential Bidders, Qualified Bidders, and the Stalking Horse Bidder (excluding the Expense 

Reimbursement) waive any right to seek a claim for substantial contribution pursuant to section 

503 of the Bankruptcy Code or the payment of any broker fees or costs. 

Notice Procedures 

9. Service and publication of the Notice of Auction and Sale Hearing are sufficient to 

provide effective notice to all interested parties of, inter alia, the Bid Procedures, the Auction and 

the Sale Hearing, in accordance with Bankruptcy Rules 2002 and 6004, as applicable, and are 

approved. 

10. On or before three (3) business days after entry of this Bid Procedures Order, the 

Trustee will cause the Notice of Auction and Sale Hearing, substantially in the form attached hereto 

as Exhibit 2 to be sent by first-class mail postage prepaid, to the following: (a) counsel to the 

Debtor, (b) counsel to the Stalking Horse Bidder, (c) the US Trustee, (d) all persons known or 

reasonably believed to have asserted an interest in the Property; (e) all state and local taxing 

authorities in the State where the Property is located; (f) the Internal Revenue Service; and (g) all 

other known creditors of the Debtor. 

11. In addition to the foregoing, on or before five (5) business days after entry of the 

Bid Procedures Order, the Trustee shall, subject to applicable submission deadlines, publish the 

Notice of Auction and Sale Hearing once in the national edition of The New York Times, Wall 

Street Journal or other comparable national publication. 

12. Within two business days following conclusion of the Auction, the Trustee shall 

file a notice on the Court’s docket identifying the Successful Bidder for the Property and any 

applicable Next-Highest Bidder. 
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Auction and Sale Hearing 

13. Bid Deadline. As further described in the Bid Procedures, the deadline for 

submitting bids for the Property (the “Bid Deadline”) is February 7, 2023 at 5:00 p.m. (prevailing 

Central Time).  No bid shall be deemed to be a Qualified Bid unless received by the Bid Deadline 

and otherwise meets the requirements set forth in the Bid Procedures. 

14. Auction. The Trustee may sell the Property by conducting an Auction in 

accordance with the Bid Procedures.  If at least one Qualified Bid (other than the Stalking Horse 

Bid) is received by the Bid Deadline, the Trustee will conduct an Auction in accordance with the 

Bid Procedures, which Auction shall take place on February 14, 2023 at 2:00 p.m. (prevailing 

Central Time), at a venue that the Trustee shall announce to all Qualified Bidders.  The Trustee 

reserves the right to conduct the auction live, in-person, or through a virtual platform and to change 

the location and time of the Auction.  If the Trustee receives no Qualified Bids (other than the 

Stalking Horse Bid), (a) the Trustee shall not hold an Auction; (b) the Stalking Horse Bid will be 

the Successful Bid; and (c) the Stalking Horse Bidder will be named the Successful Bidder. 

15. Each Qualified Bidder participating in the Auction will be required to confirm, in 

writing or on the record at the Auction, that (a) it has not engaged in any collusion with respect to 

the Bidding Process, (b) its Qualified Bid is a good faith bona fide offer that it intends to 

consummate if selected as the Successful Bidder, and (c) the Qualified Bidder agrees to serve as 

the Next-Highest Bidder if the Qualified Bidder’s Qualified Bid is the next highest and best bid 

after the Successful Bid. 

16. The Trustee and her professionals shall direct and preside over the Auction.  Other 

than as expressly set forth in this Order or the Bidding Procedures, the Trustee may conduct the 
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Auction in the manner she reasonably determines will result in the highest or otherwise best 

Qualified Bid. 

17. Except as otherwise provided in the Bidding Procedures or this Order, the Trustee 

reserves the right as she may reasonably determine to be in the best interest of the Debtor’s estate 

and in the exercise of her fiduciary duties to: (a) determine which bidders are Qualified Bidders; 

(b) determine which Bids are Qualified Bids; (c) determine which Qualified Bid is the highest or 

otherwise best proposal and which is the next highest or otherwise best proposal; (d) reject any 

Bid (other than a Qualified Credit Bid by the Stalking Horse Bidder) that is (i) inadequate or 

insufficient, (ii) not in conformity with the requirements of the Bidding Procedures or the 

requirements of the Bankruptcy Code, or (iii) contrary to the best interests of the Debtor and its 

estate; (e) impose additional terms and conditions with respect to all Potential Bidders (other than 

the Stalking Horse Bidder); (f) extend the deadlines set forth herein or in the Bidding Procedures; 

and (g) continue or cancel the Auction and/or Sale Hearing, including by announcement in open 

court without further notice. 

18. Sale Hearing. The Sale Hearing shall be held before the Court on February 23, 

2023 at 2:45 p.m. (prevailing Central Time) before the Honorable Tony M. Davis, United States 

Bankruptcy Judge for the Bankruptcy Court for the Western District of Texas, at Homer J. 

Thornberry Federal Judicial Bldg., 903 San Jacinto Blvd., Suite 332, Austin, Texas 78701.  The 

Trustee shall file a form of Sale Order no later than 7 days before the Sale Hearing.  At the Sale 

Hearing, the Trustee will seek the entry of the Sale Order approving and authorizing the Sale to 

the Successful Bidder.  The Sale Hearing (or any portion thereof) may be adjourned by the Court 

or the Trustee from time to time without further notice other than by announcement in open court, 

on the Court’s calendar or through the filing of a notice or other document on the Court’s docket. 
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19. Sale Objection Deadline. The deadline to object to the relief requested in the 

Motion, including entry of the proposed Sale Order (a “Sale Objection”) is February 7, 2023, at 

4:00 p.m. (prevailing Central Time) (the “Sale Objection Deadline”).  A Sale Objection must be 

filed with the Court and served in the manner set forth below so actually received no later than the 

Sale Objection Deadline.  

20. Objections solely to the identity of the Successful Bidder(s) or Next-Highest 

Bidder(s) that are not the Stalking Horse Bidder, including Assumed Contract counterparty 

objections based on inadequate assurance of future performance by a Successful Bidder other than 

the Stalking Horse Bidder (any such objection, a “Supplemental Limited Sale Objection”) must 

be made by 4:00 p.m. (prevailing Central Time) on February 1721, 2023 (the “Supplemental 

Limited Sale Objection Deadline”); provided, that such deadlines may be extended by agreement 

of the Trustee and the affected objecting party.   

Objection Procedures 

21. Any party that seeks to object to the relief requested in the Motion pertaining to 

approval of the Sale shall file a formal written objection that complies with the objection 

procedures as set forth herein and in the Motion, as applicable. 

22. Objections, if any, must be: (i) in writing; (ii) signed by counsel or attested to by 

the objecting party; (iii) in conformity with the applicable provisions of the Bankruptcy Rules and 

the Local Rules; (iv) state with particularity the legal and factual basis for the objection and the 

specific grounds therefor; (v) be filed with the Court and (vi) served on the following parties (the 

“Notice Parties”): (a) counsel to the Trustee, Kelly Hart & Hallman LLP, 201 Main Street, Suite 

2500, Fort Worth, TX 76102, Attn: Michael McConnell (michael.mcconnell@kellyhart.com) and 

Nancy Ribaudo (nancy.ribaudo@kellyhart.com); (b) counsel to the Stalking Horse Bidder, 
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(i) Polsinelli P.C., 2950 N. Harwood, Suite 2100, Dallas, TX 75201, Attn: Liz Boydston 

(lboydston@polsinelli.com); and (ii) Gibson, Dunn & Crutcher LLP, 200 Park Ave. New York, 

New York 10166, Attn: Keith R. Martorana (kmartorana@gibsondunn.com) and Matthew 

Bouslog (mbouslog@gibsondunn.com); and (c) the U.S. Trustee. 

23. Failure to file a Sale Objection on or before the Sale Objection Deadline (a) shall 

forever bar the assertion, whether at any Sale Hearing or thereafter, of any objection to the Motion, 

to entry of the Sale Order, and/or to the consummation and performance of the Sale with the  

Successful Bidder, and (b) for purposes of section 363(f)(2) of the Bankruptcy Code, shall be 

deemed to be “consent” to entry of the Sale Order and consummation of the Sale and all 

transactions related thereto. 

Assumption Procedures 

24. The Assumption and Assignment Procedures, as detailed in the Motion and Bid 

Procedures and incorporated herein by reference as if fully set forth in the Order, are approved. 

25. Within three (3) days after the entry of this Order, the Trustee shall (A) file with 

the Court the Assumption Notice substantially in the form attached hereto as Exhibit 3 including 

a list of the Available Contracts (the “Available Contracts List”); and (B) serve, via first-class mail, 

the Assumption Notice that contains (i) the Available Contracts List, (ii) information necessary 

and appropriate to provide notice of the relevant proposed assumption and assignment of Available 

Contract(s), (iii) Cure Amounts, if any, and (iv) the procedures for objecting thereto on all 

counterparties to the Available Contracts and all parties entitled to such notice pursuant to 

Bankruptcy Rule 2002.  If no Cure Amount is listed on the Available Contracts List for a particular 

Available Contract, the Trustee’s asserted Cure Amount for such Available Contract shall be 

deemed to be $0.00.  Service of such Assumption Notice as set forth herein shall be deemed good 

and sufficient notice of, among other things, the proposed assumption and assignment of the 
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Available Contracts, the applicable Cure Amounts related thereto, and the procedures for objecting 

thereto, and no other or further notice is necessary.  

26. Any objection by a counterparty to an Available Contract (a “Contract 

Objection”) other than a Supplemental Limited Sale Objection must (i) be in writing; (ii) comply 

with the applicable provisions of the Bankruptcy Rules and Local Bankruptcy Rules; (iii) be filed 

with the Clerk of Court on or before the Sale Objection Deadline; (iv) be served, so as to be actually 

received on or before the Sale Objection Deadline, upon the Notice Parties; and (v) state with 

specificity the grounds for such objection, including, without limitation, the fully liquidated cure 

amount and the legal and factual bases for any unliquidated cure amount that the counterparty 

believes is required to be paid under Bankruptcy Code sections 365(b)(1)(A) and (B) for the 

applicable Available Contract, along with the specific nature and dates of any alleged defaults, the 

pecuniary losses, if any, resulting therefrom, and the conditions giving rise thereto. 

27. Any time before 5:00 p.m. (prevailing Central Time) on the date that is three (3) 

business days prior to the Sale Hearing, the Trustee reserves the right, and is authorized but not 

directed, to add previously omitted Available Contracts as contracts to be assumed and assigned 

to a Successful Bidder, (ii) remove Available Contract from the list of Available Contracts that a 

Successful Bidder proposes be assumed and assigned to it in connection with the Sale, or (iii) 

modify the previously stated Cure Amount associated with any Available Contract. 

28. If, after the mailing of the Assumption Notice, additional executory contracts or 

unexpired leases of the Debtor are determined to be Available Contracts or the Trustee seeks to 

modify the previously stated Cure Amount associated with any Available Contract, as soon as 

practicable thereafter and in no event later than 5:00 p.m. (prevailing Central Time) on that date 

that is three (3) business days before the date of the Sale Hearing, the Trustee shall file with the 
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Court and serve, by overnight delivery on the applicable counterparties, any revised Assumption 

Notice (which shall be deemed to amend and restate the prior Assumption Notice with respect to 

such Available Contracts and/or Cure Amounts), and such counterparties shall file any Contract 

Objections not later than (a) the Sale Objection Deadline in the event that such revised Assumption 

Notice was filed and served at least ten (10) days prior to the Sale Objection Deadline, (b) two (2) 

days prior to the Sale Hearing in the event that such revised Assumption Notice was filed and 

served at least seven (7) days prior to the commencement of the Sale Hearing, and (c) seven (7) 

days from the date such revised Assumption Notice was filed and served, in the event that such 

revised Assumption Notice was filed and served less than seven (7) days prior to the 

commencement of the Sale Hearing. 

29. Not later than two business days after the conclusion of the Auction, if any, the 

Trustee shall file with the Court and serve, by overnight delivery, on the counterparties a notice 

(the “Post-Auction Notice”), substantially in the form attached as Exhibit 4 hereto, identifying the 

Successful Bidder(s), and the counterparties shall file any Supplemental Limited Sale Objections 

not later than February 1721, 2023 at 4:00 p.m. prevailing Central Time; provided, that the 

deadline for any party who did not receive an Assumption Notice prior to the date that is seven (7) 

days before the Sale Hearing to assert a Contract Objection shall be seven (7) days after the later 

of (i) the date of service of such Assumption Notice and (ii) the Post-Auction Notice. 

30. At the Sale Hearing, the Trustee will seek Court approval of the assumption and 

assignment to the Successful Bidder(s) of only those Available Contracts that have been selected 

by such Successful Bidder(s) to be assumed and assigned (collectively, the “Assumed 

Contracts”).  The inclusion of an Available Contract on an Assumption Notice will not (i) obligate 

the Trustee to assume any Available Contract listed thereon nor the Successful Bidder(s) to take 

22-10293-tmd  Doc#241-1  Filed 12/07/22  Entered 12/07/22 14:29:54  Exhibit A & B Pg 48
of 70



ORDER APPROVING BID PROCEDURES  PAGE 14 OF 16 

assignment of such Available Contract or (ii) constitute any admission or agreement of the Trustee 

that such Available Contract is an executory contract.  The Trustee and the Debtors’ estates reserve 

any and all rights with respect to any Available Contracts that are not ultimately as Assumed 

Contracts. 

31. If no Contract Objection is timely received with respect to an Assumed Contract: 

(i) the counterparty to such Assumed Contract shall be deemed to have consented to the assumption 

by the Trustee and assignment to the Successful Bidder of the Assumed Contract, and shall be 

forever barred from asserting any objection with regard to such assumption and assignment 

(including, without limitation, with respect to adequate assurance of future performance by the 

Successful Bidder); (ii) any and all defaults under the Assumed Contract and any and all pecuniary 

losses related thereto shall be deemed cured and compensated pursuant to Bankruptcy Code section 

365(b)(1)(A) and (B) upon payment of the Cure Amount set forth in the Assumption Notice for 

such Assumed Contract; (iii) the Cure Amount set forth in the Assumption Notice for such 

Assumed Contract shall be controlling, notwithstanding anything to the contrary in such Assumed 

Contract, or any other related document, and the counterparty shall be deemed to have consented 

to the Cure Amount and shall be forever barred from asserting any other Claims related to such 

Assumed Contract against the Debtor and its estate or the Successful Bidder, or the property of 

any of them, that existed prior to the entry of the order resolving the Contract Objections and the 

Sale Order; and (iv) the counterparty to such Assumed Contract shall be deemed to have consented 

to the Sale and to any related relief. 

32. Absent further order of this Court, to the extent that the parties are unable to 

consensually resolve any Contract Objection prior to the commencement of the Sale Hearing, 

including, without limitation, any dispute with respect to the cure amount required to be paid to 
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the applicable counterparty under Bankruptcy Code sections 365(b)(1)(A) and (B) (any such 

dispute, a “Cure Dispute”), such Contract Objection will be adjudicated at the Sale Hearing, at 

such other date and time as may be fixed by the Court, or such other date that may be agreed to by 

the parties; provided, however, that if the Contract Objection relates solely to a Cure Dispute, the 

Assumed Contract may be assumed by the Trustee and assigned to the Successful Bidder provided 

that the cure amount the counterparty asserts is required to be paid under Bankruptcy Code section 

365(b)(1)(A) and (B) (or such lower amount as agreed to by the counterparty) is deposited in a 

segregated account by the Trustee pending the Court’s adjudication of the Cure Dispute or the 

parties’ consensual resolution of the Cure Dispute. 

Other Relief Granted 

33. The Trustee reserves the right, and is authorized to, modify the above timeline and 

the Bidding Procedures (the “Modifications”) in accordance with the Bidding Procedures.  The 

U.S. Trustee, and the Stalking Horse Bidder will be given notice of the Modifications. 

34. Notwithstanding any provision in the Bankruptcy Rules to the contrary, the stay 

provided for in Bankruptcy Rules 6004(h) is waived and this Bid Procedures Order shall be 

effective immediately and enforceable upon its entry. 

35. In the event of any conflict between this Order and the Bid Procedures, this Order 

shall govern in all respects. 

36. This Court shall retain exclusive jurisdiction over any matters related to or arising 

from the implementation of this Order. 

### END OF ORDER ### 
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Prepared By:  
 
 
s/ Michael A. McConnell    
Michael A. McConnell 
Texas Bar No. 13447300  
Nancy Ribaudo  
Texas Bar No. 24026066 
KELLY HART & HALLMAN LLP  
201 Main Street, Suite 2500 Fort Worth, Texas 76102  
Telephone: (817) 332-2500  
Facsimile: (817) 878-9777  
Email:michael.mcconnell@kellyhart.com nancy.ribaudo@kellyhart.com  
 
Counsel for Dawn Ragan, Chapter 11 Trustee 
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Bid Procedures 
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BID PROCEDURES 

Set forth below are the bid procedures (the “Bid Procedures”) to be used with respect to 
the sale or disposition (the “Sale”) of the Property (as defined below) of WC Braker Portfolio, 
LLC (the “Debtor,” or “Seller”), by the Chapter 11 Trustee  (the “Trustee”) appointed by the 
United States Bankruptcy Court for the Western District of Texas (the “Bankruptcy Court”) in the 
Debtor’s bankruptcy proceeding, Case No. 22-10293-TMD. 

I. Description of the Property to be Sold 

The Trustee is seeking to sell (i) the real property commonly known as Braker Portfolio, 
as more particularly described in Exhibit A hereof, together with all structures and improvements 
thereon, all fixtures therein or thereto and all privileges, easements, appurtenances, development 
rights and air rights pertaining thereto, including all of Seller’s right, title and interest in and to any 
adjacent or adjoining streets, alleys, or rights-of-ways and any strips or gores adjacent or adjoining 
thereto, or used in connection with the beneficial use and enjoyment thereof and all licenses and 
permits used in connection with the beneficial use and enjoyment thereof (the “Real Property”), 
(ii) all right, title, and interest of Seller in and to those certain lease agreements affecting the Real 
Property (“Leases”); (iii) all right, title, and interest of Seller, if any, in and to any fixtures, 
furniture, equipment, racking, conveyors, appliances, machinery, furniture, furnishings, tools, 
supplies and other tangible personal property located on the Real Property that is not otherwise 
owned by the any respective tenant under the Leases; and (iv) all right, title, and interest of Seller, 
if any, in and to any intangible personal property (including any intellectual property, if any, 
without representation or warranty, to the extent the foregoing can be assigned or transferred 
without the joinder or consent of any third party) that is necessary or useful in connection with the 
ownership, improvement or operation of the Real Property, including permits, plans and 
specifications, licenses, and certificates of occupancy (clauses (ii), (iii), and (iv)  together with the 
Real Property, collectively, the “Property” or “Assets”).  The Real Property consists of the 
following: 

The “Office Buildings”: 

Individual Property Address 
Braker A 1836 Kramer, Austin, Texas 78758 
Braker B 1908 Kramer Lane, Austin, Texas 78758 
Braker C 1901 W Braker Lane, Austin, Texas 78758 
Braker D 1909 W Braker Lane, Austin, Texas 78758 
Braker E 1817 W Braker Lane, Austin, Texas 78758 
Braker F 11109 Metric Blvd, Austin, Texas 78758 
Braker G 11101 Metric Blvd., Austin, Texas  78758 
Braker H 11009 Metric Blvd., Austin, Texas  78758 
Braker M1, M2, M3, M4 11500 Metric Boulevard, Austin, Texas 78758 
Braker One 2100 Kramer Lane, Austin, Texas 78758 

The “Retail Building”: 

Lonestar Center 1910 W Braker Lane, Austin, Texas 78758 
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The Sale of the Property shall be subject to a competitive bidding process as set forth herein 
(the “Bidding Process”) and approval by the Bankruptcy Court pursuant to sections 363, 503 and 
507 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 2002, 6003, 6004, 9007, 
9008 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 
Bankr. W.D. Local Rules 6004, 9013 and 9014 (the “Local Rules”).  The sale of the Property may 
be in one lot or in two lots, consisting of (i) the Office Buildings as one combined lot, and (ii) the 
Retail Building as a separate lot.  A Bid may include or exclude some or all of the Leases or other 
executory contracts. 

 Additional information regarding the Property can be obtained by contacting the 
Trustee’s broker: 

Keen-Summit Capital Partners LLC 
Telephone (646) 381-9222 

Attn:  Matt Bordwin, mbordwin@keen-summit.com; 
Harold Bordwin, hbordwin@keen-summit.com; and 

Chris Mahoney, cmahoney@keen-summit.com 

II. Submissions to the Trustee 

All submissions to the Trustee required to be made under these Bidding Procedures must 
be directed to each of the following persons unless otherwise provided (collectively, the “Bid 
Notice Parties”): 

a. Broker.  Keen-Summit Capital Partners LLC, 1 Huntington Quadrangle, Suite 
2CO4, Melville, NY  11747, Attn:  Matt Bordwin (mbordwin@keen-summit.com; 
Harold Bordwin hbordwin@keen-summit.com; and Chris Mahoney 
(cmahoney@keen-summit); 

b. Chapter 11 Trustee.  Dawn Ragan, CR3 Partners, 13355 Noel Road, Suite 2005, 
Dallas, TX  75240 (dawn.ragan@cr3partners.com); and 

c. Chapter 11 Trustee’s Counsel.  Kelly Hart & Hallman LLP, 201 Main Street, 
Suite 2500, Fort Worth, TX 76102, Attn: Michael A. McConnell 
(michael.mcconnell@kellyhart.com) and Nancy Ribaudo 
(nancy.ribaudo@kellyhart.com). 

III. Key Dates 

a. Key Proposed Auction and Sale-Related Dates (subject to the Court’s availability): 

Event Proposed Date 

Deadline to file and serve the Sale Notice  Within three days of entry of Bid Procedures 
Order 
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Event Proposed Date 

Sale Objection Deadline (e.g., deadline for 
objecting to sale to a Stalking Horse Bidder) February 7, 2023, 4:00 p.m.(Central Time) 

Bid Deadline February 7, 2023 at 5:00 p.m.(Central Time) 

Auction (if necessary) February 14, 2023 at 2:00 p.m.(Central Time) 

Deadline to file and serve notice of Successful 
Bidder and amount of Successful Bid 

Within two business days after the Auction is 
completed 

Supplemental Limited Sale Objection 
Deadline (e.g., deadline for objecting to 
manner in which Auction was conducted and 
sale to a Successful Bidder that is not a 
Stalking Horse Bidder) 

February 1721, 2023 at 4:00 p.m. (Central 
Time) Four business days prior to the 
commencement of the Sale Hearing 

Sale Hearing February 23, 2023 at 2:45 p.m. (Central Time) 

Closing Date On or before February 28, 2023 

 
b. Key Dates Related to Proposed Assumption and Assignment Procedures (subject 

to the Court’s availability): 

Event Proposed Date 

Deadline for objecting to assignment to 
Stalking Horse Bidder and proposed Cure 
Amounts 

February 7, 2023, 4:00 p.m.(Central Time) 

Deadline for objecting to assignment to 
Successful Bidder (other than Stalking Horse 
Bidder) 

February 1721, 2023 at 4:00 p.m. (Central 
Time) (Four business days prior to the 
commencement of the Sale Hearing) 

Sale Hearing February 23, 2023 at 2:45 p.m. (Central Time) 

IV. Stalking Horse Bidder 

The Trustee has chosen ATX Braker SR, LLC as the stalking horse bidder for the Property 
(the “Stalking Horse Bidder”).  ATX Braker SR, LLC is the lender under that certain Loan 
Agreement, dated as of February 28, 2019 (as the same has been amended, restated, supplemented 
or otherwise modified from time to time), by and between Debtor and the ATX Braker SR, LLC 
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(as successor to JPMorgan Chase Bank, National Association) (the “Mortgage Loan”), which 
Mortgage Loan is secured by a first priority lien on the Property. 

The Stalking Horse Bidder has committed to purchase the Property pursuant to the terms 
of the Purchase and Sale Agreement attached to these bid procedures as Exhibit B (the “Stalking 
Horse Agreement”), and has agreed to pay a purchase price of $75,461,418.00 in the form of a 
credit bid of the Mortgage Loan (the “Stalking Horse Bid”).  The Stalking Horse Bid shall set the 
floor for all bids for the Property at the Auction (defined below).  Recognizing the Stalking Horse 
Bidder’s expenditure of time, energy and resources, and that the Stalking Horse Bid provides a 
floor bid with respect to the Property, the Trustee has agreed to provide the Stalking Horse Bidder 
with customary bid protections in the form of reimbursement of expenses in the maximum amount 
of $125,000.00 (the “Expense Reimbursement”). 

V. Potential Bidders and Due Diligence 

 Unless otherwise ordered by the Bankruptcy Court for cause shown, to participate in the 
Bidding Process, each person or entity must enter into (unless previously entered into) with the 
Trustee, on or before the Bid Deadline (as defined below), an executed confidentiality agreement 
in form and substance reasonably satisfactory to the Trustee (the “Confidentiality Agreement”).  
Each person or entity that enters into the Confidentiality Agreement with the Trustee on or before 
the Bid Deadline is hereinafter referred to as a (“Potential Bidder.”)  

Up to and including the Bid Deadline (as defined below) (such period, the “Diligence 
Period”), the Trustee shall afford each Potential Bidder such available due diligence access or 
additional information as may be reasonably requested in writing by the Potential Bidder that the 
Trustee, in her business judgment, determines to be reasonable and appropriate under the 
circumstances.  Only those Potential Bidders whose financials, the financials of their equity 
holder(s), or whose written commitments, as applicable, demonstrate the financial capability to 
consummate the Sale shall be eligible to receive due diligence information.  

The Trustee may designate Keen-Summit Capital Partners LLC (“Keen-Summit”) as her 
representatives to coordinate all reasonable requests for additional information and due diligence 
access from such Potential Bidders.  Each Potential Bidder shall be required to acknowledge that 
it has had an opportunity to conduct any and all due diligence regarding the Property in conjunction 
with submitting its Bid (as defined below).  Notwithstanding the foregoing, the Trustee reserves 
the right to withhold or limit access to any information that the Trustee determines to be 
commercially sensitive or otherwise not appropriate to disclose to any Potential Bidder. No 
Potential Bidder will be permitted to conduct any due diligence without entering into a 
Confidentiality Agreement.     

All due diligence requests must be directed to Keen-Summit Capital Partners LLC. 

Potential Bidders shall not contact the Debtor or conduct a site inspection without 
coordinating same with Keen-Summit. 

For all Potential Bidders, the due diligence period will end on the Bid Deadline and, 
subsequent to the Bid Deadline, the Trustee shall have no obligation to furnish any due diligence 
information. 
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Neither the Trustee nor the Debtor shall furnish any confidential information relating to the 
assets, or liabilities of the Debtor, or the Sale to any person except to a Potential Bidder or to such 
Potential Bidder’s duly authorized representatives to the extent provided in the applicable 
Confidentiality Agreement.  The Trustee and her advisors shall coordinate all reasonable requests 
from Potential Bidders for additional information and due diligence access; provided, that the 
Trustee may decline to provide such information to Potential Bidders who, at such time and in the 
Trustee’s reasonable business judgment have not established, or who have raised doubt, that such 
Potential Bidder intends in good faith to, or has the capacity to, consummate the Sale.  For the 
avoidance of doubt, the Stalking Horse Bidder shall be granted access to diligence materials. 

The Trustee also reserves the right to withhold any diligence materials that the Trustee 
determines are sensitive or otherwise not appropriate for disclosure to a Potential Bidder who the 
Trustee determines is a competitor of the Debtor or is affiliated with any competitor of the Debtor.  
Neither the Trustee, the Debtor nor their representatives shall be obligated to furnish information 
of any kind whatsoever to any person that is not determined to be a Potential Bidder that intends 
in good faith to, or has the capacity to, consummate the Sale. 

(a) Communications with Potential Bidders. 

Notwithstanding anything to the contrary in these Bidding Procedures, all substantive 
direct communications between and amongst Potential Bidders shall involve the Trustee and the 
Trustee’s advisors, to the extent reasonably practicable. 

(b) Due Diligence from Potential Bidders. 

Each bidder shall comply with all reasonable requests for additional information and due 
diligence access requested by the Trustee or her advisors regarding the ability of the Potential 
Bidder to consummate the Sale or discussions with other Potential Bidders regarding any topic 
and with any party regarding the Debtor (and/or the Assets).  Failure by a Potential Bidder to 
comply with such reasonable requests for additional information and due diligence access may be 
a basis for the Trustee to determine that such bidder is not a Qualified Bidder or that a Bid made 
by such bidder is not a Qualified Bid. 

The Trustee and each of her respective advisors and representatives shall be obligated to 
maintain in confidence any confidential information in accordance with any applicable 
confidentiality agreement, except as otherwise set forth in these Bidding Procedures.  Each 
recipient of confidential information agrees to use, and to instruct their advisors and 
representatives to use, such confidential information only in connection with the evaluation of Bids 
during the bidding process or otherwise in connection with the chapter 11 cases or in accordance 
with the terms of any applicable confidentiality agreement.   

Notwithstanding the foregoing and the provisions contained in any applicable 
confidentiality agreement, the Trustee and the Trustee’s advisors may disclose confidential 
information: (i) with the prior written consent of such bidder and the Trustee; (ii) to the applicable 
bidder; and (iii) as otherwise required or allowed by any applicable confidentiality agreement with 
respect to a particular bidder or other agreement, law, court or other governmental order, or 
regulation, including, as appropriate, to regulatory agencies. 
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VI. Bid Deadline:  February 7, 2023 at 5:00 p.m. (prevailing Central Time). 

A Potential Bidder that desires to make a Bid shall deliver copies of its Bid (defined below) 
in Microsoft Word format, by email to:  

 (a) the Trustee, Dawn Ragan, at dawn.ragan@cr3partners.com;  

 (b) Keen-Summit, Attn: Matthew Bordwin at mbordwin@keen-summit.com, Harold 
Bordwin at hbordwin@keen-summit.com and Chris Mahoney at cmahoney@keen-
summmit.com; and  

 (c) counsel to the Trustee, Kelly Hart & Hallman LLP, Attn: Michael McConnell at 
michael.mcconnell@kellyhart.com and Nancy Ribaudo at nancy.ribaudo@kellyhart.com 

 by no later than February 7, 2023 at 5:00 p.m. (prevailing Central Time) (the “Bid 
Deadline”). 

VII. Bid Requirements 

 A proposal, solicitation, or offer for a purchase and sale of all or part of the Property (each, 
a “Bid”) by a bidder that is submitted in writing and satisfies at least each of the following 
requirements (the “Bid Requirements”), as determined by the Trustee, in her reasonable business 
judgment, shall constitute a “Qualified Bid;” provided, that, if the Trustee receives a Bid before 
the Bid Deadline that is not a Qualified Bid, the Trustee may provide the bidder with the 
opportunity to remedy any deficiencies by 5:00 p.m. (prevailing Central Time) on the last business 
day prior to the Auction in order to render such Bid a Qualified Bid; provided, further, that for the 
avoidance of doubt, if any Qualified Bidder fails to comply with reasonable requests for additional 
information and due diligence access requested by the Trustee to the satisfaction of the Trustee, 
the Trustee may disqualify any Qualified Bidder and Qualified Bid and such Qualified Bidder will 
not be entitled to attend or participate in the Auction; provided, further, that the Stalking Horse 
Bid will constitute a Qualified Bid, and the Stalking Horse Bidder will constitute a Qualified 
Bidder.  The Trustee may also waive or modify any of the above requirements in the exercise of 
her reasonable business judgment, and with the reasonable consent of the Stalking Horse Bidder.  
To constitute a Qualified Bid, a Bid must: 

a) Be accompanied by a letter or email: 

i. stating with specificity the Property (including the specific executory contracts and 
unexpired leases) such Potential Bidder wishes to bid on and the liabilities and 
obligations (including applicable cure costs) to be assumed by the Potential Bidder in 
the Sale (a Bid may include or exclude some or all of the Property, Leases or other 
executory contracts); 
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ii. detailing the following: 
(A) a duly executed purchase agreement (the “Purchase Agreement”);   

 (B) a redline of the Purchase Agreement marked to reflect any proposed 
amendments and modifications to the Stalking Horse Agreement and the applicable 
schedules and exhibits. 

iii. agreeing that the Potential Bidder’s offer is binding and irrevocable until the later of 
(i) the Closing Date (as defined herein), or (ii) thirty (30) days after the Sale Hearing 
(unless selected as the “Next-Highest Bidder” (as defined below) in which case such 
offer will remain open until the Closing Date); 

iv. providing for a Closing Date that occurs on or before February 28, 2023; 
v. offering to pay a price, in cash, equal to $75,836,418.00 or greater, such amount being 

calculated as the sum of (a) the Stalking Horse Bid, (b) the Expense Reimbursement, 
and (c) $250,000 (such sum, the “Minimum Bid”); 

vi. providing that such Bid is not subject to any due diligence or financing contingency;  
vii. written evidence of a commitment for financing or other evidence of ability to 

consummate the transaction as the Trustee may request; and   
viii. providing that the Potential Bidder agrees to serve as a backup bidder (the “Next-

Highest Bidder”) if the Potential Bidder’s Qualified Bid (as defined below) is the next 
highest and best bid after the Successful Bid (as defined below) (the “Next-Highest 
Bid”);  

ix. provide contact information for the Bidder and its legal counsel, including for each 
their respective company name, mailing address, office phone number, cell phone 
number, and email address; and 

b) Be accompanied by adequate assurance of future performance information (the “Adequate 
Assurance Information”), including (i) information about the Potential Bidder’s financial 
condition, such as federal tax returns for two years, a current financial statement, or bank 
account statements, (ii) information demonstrating (in the Trustee’s reasonable business 
judgment) that the Potential Bidder has the financial capacity to consummate the proposed 
Sale, (iii) evidence that the Potential Bidder has obtained authorization or approval from 
its board of directors (or comparable governing body) with respect to the submission of its 
Bid, (iv) the identity and exact name of the Potential Bidder (including any equity holder 
or other financial backer if the Potential Bidder is an entity formed for the purpose of 
consummating the proposed Sale), and (v) such additional information regarding the 
Potential Bidder as the Potential Bidder may elect to include.  By submitting a Bid, 
Potential Bidders agree that the Trustee may disseminate such Adequate Assurance 
Information to affected lessees, and contract counterparties in the event that the Trustee 
determines such bid to be a Qualified Bid. 

A Bid must be accompanied by (a) a deposit in the form of a certified check or wire transfer, 
payable to the order of the Trustee, in the amount of ten percent (10%) of the Bid, which funds 
will be deposited into an interest bearing escrow account to be identified by the Trustee (a “Good 
Faith Deposit”) and (b) written evidence, documented to the Trustee’s satisfaction, that 
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demonstrates the Potential Bidder has available cash, a commitment for financing if selected as 
the Successful Bidder (as defined below) with respect to the Property (provided, however, that the 
closing shall not be contingent in any way on the Successful Bidder’s financing) and such other 
evidence of ability to consummate the transaction(s) as the Trustee may request, including proof 
that such funding commitments or other financing are not subject to any internal approvals, 
syndication requirements, diligence or credit committee approvals. 

The Trustee will review each Bid received from a Potential Bidder to determine whether it 
meets the requirements set forth above.  A Bid received from a Potential Bidder that meets the 
above requirements, and is otherwise satisfactory to the Trustee, will be considered a “Qualified 
Bid” and each Potential Bidder that submits a Qualified Bid will be considered a “Qualified 
Bidder.”  The Trustee shall inform Qualified Bidders that their Bids have been designated as 
Qualified Bids no later than 48 hours after the Bid Deadline.  For the avoidance of doubt, the 
Stalking Horse Agreement will be deemed a Qualified Bid and the Stalking Horse Bidder will be 
deemed a Qualified Bidder, for all purposes and requirements pursuant to the Bid Procedures, 
notwithstanding the requirements that a Potential Bidder must satisfy to be a Qualified Bidder. 

If Trustee receives a Bid by the Bid Deadline that is not a “Qualified Bid”, Trustee reserves 
the right work with such Potential Bidder and to extend any applicable deadlines in order to help 
a Potential Bidder to convert a Bid that is not a “Qualified Bid” into a “Qualified Bid” provided 
that such Bid must be converted into a “Qualified Bid” by no later than the last business day prior 
to the Auction at 5:00 p.m. (prevailing Central Time).  

A Qualified Bid will be valued by the Trustee based upon any and all factors that the 
Trustee reasonably deems pertinent in its reasonable business judgment, including, among others, 
(a) the amount of the Qualified Bid, (b) the risks and timing associated with consummating the 
transaction(s) with the Qualified Bidder, (c) excluded executory contracts or leases, (d) any 
modifications to the Stalking Horse Agreement, and (e) any other factors that the Trustee may 
reasonably deem relevant.   

The Trustee, in her business judgment, reserves the right to reject any Bid (other than the 
Stalking Horse Bid) if such Bid, among other things: 

(a) is on terms that are more burdensome or conditional than the terms of the Stalking 
Horse Agreement; 

(b) requires any indemnification of the Potential Bidder in its Purchase Agreement; 

(c) is not received by the Bid Deadline; 

(d) it is not accompanied by a Good Faith Deposit; 

(e) is submitted by a Potential Bidder who (or who’s affiliate) files an objection to the 
Sale; 

(f) is subject to any contingencies (including representations, warranties, covenants 
and timing requirements) of any kind or any other conditions precedent to such 
party’s obligation to acquire the Property;  
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(g) seeks any bid protections; or 

(h) does not, in the Trustee’s determination, include at least the Minimum Bid, or the 
acceptance of such Bid would not be in the best interests of the Debtor’s estate or 
the Auction; and 

(i) is determined not to be a good faith, bona fide offer to purchase the Property. 

Any Bid rejected pursuant to this paragraph shall not be deemed to be a Qualified Bid.  In 
the event that any Bid is so rejected, the Trustee shall cause the Good Faith Deposit of such 
Potential Bidder (including all accumulated interest thereon) to be refunded to it within five 
(5three (3) business days after the Bid DeadlineAuction. 

The Trustee shall deliver all Qualified Bids to counsel to the Stalking Horse Bidder 
promptly following the designation of such Bid as a Qualified Bid, but in any event no later than 
6:00 p.m. (prevailing Central Time) on February 10, 2023. 

VIII. Credit Bidding 

The Trustee has stipulated that the Stalking Horse Bidder has a perfected security interest 
in the Property, and is entitled to credit bid some or all of its claims for its collateral (a “Credit 
Bid”) pursuant to section 363(k) of the  Bankruptcy Code.  The Stalking Horse Bidder shall be 
considered a Qualified Bidder with respect to its right to acquire the Property by Credit Bid.  All 
other Qualified Bids shall be cash bids. 

 
IX. Auction:  February 14, 2023 

Unless otherwise ordered by the Bankruptcy Court for cause shown, only Qualified Bidders  
are eligible to participate at the Auction (as defined below).  At least three (3) business days prior 
to the Auction, each Qualified Bidder, other than the Stalking Horse Bidder, must inform the 
Trustee in writing whether it intends to participate in the Auction.  If the Trustee receives no 
Qualified Bids (other than the Stalking Horse Bid), then (a) the Trustee may elect to not hold an 
Auction; (b) may deem the Stalking Horse Bid the Successful Bid and name the Stalking Horse 
Bidder the Successful Bidder. 

If at least one Qualified Bid (other than the Stalking Horse Bid) is received by the Bid 
Deadline, the Trustee will conduct an auction (the “Auction”) and shall determine which Qualified 
Bid is the highest or otherwise best Qualified Bid for the Property (the “Starting Bid”), which 
determination will be communicated to Qualified Bidders prior to the commencement of the 
Auction.  The Auction shall take place at 2:00 p.m. (prevailing Central Time) February 14, 
2023, at a venue that the Trustee shall announce to all Qualified Bidders.  The Trustee reserves the 
right to conduct the auction live, in-person, or through a virtual platform and to change the location 
and time of the Auction. Professionals and principals for the Trustee, the Stalking Horse Bidder, 
each Qualified Bidder, the chapter 11 trustee for WC Braker Portfolio B, LLC, Nate Paul, and the 
United States Trustee, and their advisors may attend the Auction; any creditor of the Debtor and 
their counsel upon written request delivered to the Trustee at least three days prior to the Auction 
and approved by the Trustee; and the Trustee shall be authorized to exclude other parties. 
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Each Qualified Bidder participating in the Auction will be required to confirm, in writing, 
and on the record at the Auction, that (a) it has not engaged in any collusion with respect to the 
Bidding Process, and (b) its Qualified Bid is a good faith bona fide offer that it intends to 
consummate if selected as the Successful Bidder. 

Bidding at the Auction for the Property will begin with the Starting Bid and continue, in 
one or more rounds of bidding, so long as during each round at least one Subsequent Bid (defined 
below) is submitted by a Qualified Bidder that (i) improves on such Qualified Bidder’s 
immediately prior Qualified Bid (a “Subsequent Bid”) and (ii) the Trustee reasonably determines 
that such Subsequent Bid is (A) for the first round, a higher or otherwise better offer than the 
Starting Bid, and (B) for subsequent rounds, a higher or otherwise better offer than the Leading 
Bid (as defined below).  Each Subsequent Bid at the Auction shall provide net value to the estate 
in an amount of at least $250,000 (“Incremental Overbid”) over the Starting Bid or the Leading 
Bid (as defined below), as the case may be, provided that: (i) if the Leading Bid was made by the 
Stalking Horse Bidder, such bid shall be deemed to include the Expense Reimbursement, and (ii) 
any Subsequent Bid made by the Stalking Horse Bidder shall only be required to equal the sum of 
the amount of (w) the Starting Bid or the Leading Bid, as applicable, and (x) the Incremental 
Overbid, less the Expense Reimbursement.  After the first round of bidding and between each 
subsequent round of bidding, the Trustee shall announce the bid that the Trustee believes to be the 
highest or otherwise best offer for the Property (the “Leading Bid”).  A round of bidding will 
conclude after each participating Qualified Bidder has had the opportunity to submit a Subsequent 
Bid with full knowledge of the Leading Bid. For the avoidance of doubt, a Qualified Bidder must 
provide written evidence, documented to the Trustee’s satisfaction, that demonstrates that the 
Qualified Bidder has available cash or a commitment for financing to support each Bid submitted 
at the Auction, and failure to satisfy such obligation shall result in disqualification of the Qualified 
Bidder and any such Bids. 

The bidding at the Auction shall be transcribed or videotaped and the Trustee shall maintain 
a transcript of all Bids made and announced at the Auction. 

Based upon the terms of the Qualified Bids, the level of interest expressed in the Property 
and such other information as the Trustee may determine to be relevant, Trustee shall have the 
right to supplement the procedures set forth herein in her sole and absolute discretion, such rules 
for the bidding process which she determines will better promote the goals of the bidding process.  
Among other things, Trustee shall determine, in the exercise of her sole and absolute discretion, 
acceptable bidding increments, which may be modified by the Trustee during the Auction.  Trustee 
may offer the Property for bidding in successive rounds, may conduct an open Auction, or may 
otherwise conduct the Auction in the manner that she deems most appropriate for soliciting the 
highest and best Bids. 

Immediately prior to the conclusion of the Auction, the Trustee will: (a) determine, 
consistent with the Bid Procedures, which bid constitutes the highest or otherwise best bid (the 
“Successful Bid”); and (b) notify all Qualified Bidders at the Auction, prior to its conclusion, of 
the name of the maker of the Successful Bid (the “Successful Bidder”), and the amount and other 
material terms of the Successful Bid.  The Trustee may designate the Next-Highest Bid (and the 
corresponding Next-Highest Bidder) to close in the event that the Successful Bidder does not close 
the Sale; provided, however, that the Next-Highest Bid shall be deemed to be the last Bid provided 
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by such Next-Highest Bidder at the time when there were two or more Bidders not affiliates of the 
Debtor still actively bidding at the Auction (and if there are only two Bidders for any lot at the 
start of the Auction of which only one is a non-affiliate of the Debtor, the Next-Highest Bid will 
be deemed to be such party’s starting Bid).  Any Bids made by the Next-Highest Bidder at a time 
when there were only two Bidders remaining shall not be binding as the Next-Highest Bid.  The 
Trustee shall not consider any Bids or Subsequent Bids submitted after the conclusion of the 
Auction and any and all such Bids and Subsequent Bids shall be deemed untimely and shall under 
no circumstances constitute a Qualified Bid. 

Within one two business day days following conclusion of the Auction, the Trustee shall 
file a notice on the Bankruptcy Court’s docket identifying (with specificity) the Successful Bidder 
and any applicable Next-Highest Bidder.  Notwithstanding the selections of the Successful Bidder 
and the Next-Highest Bidder, all bids are binding and irrevocable until the later of (i) the Closing 
Date, or (ii) thirty (30) days after the Sale Hearing (unless selected as the Next-Highest Bidder, in 
which case such offer will remain open until the Closing Date). 

At the conclusion of the Auction, both the Successful Bidder and the Next Highest Bidder 
shall modify and re-execute the Purchase and Sale Contract, as appropriate, without varying its 
terms other than to reflect the terms of the Successful Bid and the terms of the Next Highest Bid, 
respectively, as publicly announced at the Auction. 

X. Adequate Assurance Information. 

Within twenty-four (24) hours of the filing of the notice of the Successful Bidder and the 
Next-Highest Bidder, the Successful Bidder and the Next-Highest Bidder will send by overnight 
delivery to each contract counterparty whose contract is part of such Bid, the financial and other 
commercial information to demonstrate adequate assurance of future performance under such 
contract. 

XI. Jurisdictional Consent 

All bidders at the Auction will be deemed to have consented to the core jurisdiction of the 
Bankruptcy Court and waived any right to jury trial in connection with any disputes relating or 
pertaining to or resulting or arising from the marketing of the Property by Keen-Summit, the 
Auction, the Sale, the acts or omissions of Trustee and/or Keen-Summit, and the construction and 
enforcement of the Stalking Horse Agreement and all other agreements entered into in connection 
with any proposed Sale transaction.  The submission of a Bid shall constitute an express consent 
by the Bidder to the exclusive jurisdiction of the Bankruptcy Court for all such matters.  Such 
consent and waiver shall apply to the extent that it is later determined that the Bankruptcy Court, 
absent consent, cannot enter final orders or judgments with regard to the foregoing matters 
consistent with Article III of the United States Constitution.. 

XII. No Fees for Potential Bidders or Qualified Bidders 

Potential Bidders or Qualified Bidders, other than the Stalking Horse Bidder, shall not be 
allowed any break-up, termination or similar fee.  Moreover, all Potential Bidders, Qualified 
Bidders, and the Stalking Horse Bidder (excluding the Expense Reimbursement), by participating 
in the Bidding Process, will be deemed to have waived any right to seek a claim for substantial 
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contribution pursuant to section 503 of the Bankruptcy Code or the payment of any broker fees or 
cost. 

XIII. Sale Hearing 

The Successful Bid and the Next-Highest Bid (or if no Qualified Bid other than that of the 
Stalking Horse Bidder is received, then the Stalking Horse Bid) will be subject to approval by the 
Bankruptcy Court.  The hearing to approve the Successful Bid and the Next-Highest Bid (or if no 
Qualified Bid other than that of the Stalking Horse Bidder is received, then the Stalking Horse 
Bid) shall take place on February 23, 2023 at 2:45 p.m. (prevailing Central Time) (the “Sale 
Hearing”). 

At the Sale Hearing, the Trustee will seek entry of an order that, among other things: 
(i) authorizes and approves the Sale to the Successful Bidder and/or the Next-Highest Bidder, 
(ii) includes a finding that the Successful Bidder and/or the Next-Highest Bidder is a good faith 
purchaser pursuant to section 363(m) of the Bankruptcy Code, and (iii) as appropriate, exempts 
the Sale and conveyance of the Property from any transfer tax, stamp tax or similar tax, or deposit 
under any applicable bulk sales statute. 

The Trustee intends to close the Sale on or before February 28, 2023 unless another time 
or date, or both, are agreed to in writing by the Trustee and the Successful Bidder (the “Closing 
Date”). 

XIV. Return of Good Faith Deposit 

The Good Faith Deposits of all Potential Bidders shall be held in escrow by the Trustee, 
but shall not become property of the Debtor’s estate absent further order of the Bankruptcy Court.  
The Good Faith Deposits of all Potential Bidders shall be retained by the Trustee, notwithstanding 
Bankruptcy Court approval of the Sale, until three (3) business days after the earlier of (a) the 
Closing Date, or (b) ten (10) days following the Sale Hearing; provided, however, that the Good 
Faith Deposit of the Next-Highest Bidder shall be retained until three (3) business days after the 
applicable Closing Date.  The Trustee shall retain any Good Faith Deposit submitted by each 
Successful Bidder.  At the closing of a Sale contemplated by a Successful Bid, the applicable 
Successful Bidder will be entitled to a credit for the amount of its Good Faith Deposit. 

If the Successful Bidder (or, if the Sale is to be closed with a Next-Highest Bidder, then 
the Next-Highest Bidder) fails to consummate the Sale because of a breach or failure to perform 
on the part of such bidder, then, subject to the terms of the Purchase Agreement or the Stalking 
Horse Agreement, as applicable (and as such agreements may be amended or modified at the 
Auction), the Trustee, on behalf of the Debtor’s estate, shall be entitled to retain the Good Faith 
Deposit of such Successful Bidder (or, if the Sale is to be closed with the Next-Highest Bidder, 
then such Next-Highest Bidder) as part of the damages resulting to the Debtor and its estate for 
such breach or failure to perform. 

XV. Next-Highest Bidder 

Notwithstanding any of the foregoing, in the event that a Successful Bidder fails to close 
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the Sale prior to such date as specified in the applicable Purchase Agreement, the Trustee, upon 
written notice to the Next-Highest Bidder, may designate the Next-Highest Bid as the Successful 
Bid for the Property, the Next-Highest Bidder will be deemed to be the Successful Bidder for the 
Property, and the Trustee will be authorized, but not directed, to close the Sale to the Next-Highest 
Bidder subject to the terms of the Next-Highest Bid without the need for further order of the 
Bankruptcy Court and without the need for further notice to any interested parties. 

XVI. Fiduciary Out 

Nothing in these Bidding Procedures shall require the Trustee to take any action, or to 
refrain from taking any action, with respect to these Bidding Procedures, to the extent the Trustee 
determines, or based on the advice of counsel, that taking such action, or refraining from taking 
such action, as applicable, would violate applicable law or her fiduciary obligations under 
applicable law.  

XVII. Miscellaneous 

By participating in this sale process, Bidder acknowledges that, pursuant to, inter alia, 18 
U.S.C. Section 371, it is a federal crime to engage in collusive bidding or to chill the bidding and 
Bidder warrants and represents that it has not and will not engage in such activities. 

 By participating in this sale process, Bidder warrants and represents that it is a principal 
acting on its own behalf, and not a broker, finder or agent acting on another’s behalf.  Bidder 
acknowledges that it will not look to the Trustee and/or Keen-Summit and their respective 
representatives for the payment of any fee or commission. Trustee is compensating Keen-Summit 
pursuant to a separate Bankruptcy Court approved agreement.  In addition, Bidder agrees to be 
responsible for the payment of any fee, commission or other compensation payable to any broker, 
finder or agent who alleges it has dealt with or through Bidder. Bidder hereby agrees to indemnify, 
defend and hold the Trustee and Keen-Summit and their respective representatives harmless from 
and against any and all claims, damages, losses and liabilities, costs and expenses (including 
reasonable attorneys' fees and disbursements) arising out of any claim or claims by any broker, 
finder or similar agent for commissions, fees or other compensation who allege that they have 
dealt with Bidder in connection with the Property.  Bidder understands that the Trustee and Keen-
Summit and their respective representatives have not agreed to pay any brokerage commissions, 
finder’s fee or other compensation in connection with Bidder’s possible purchase. If Bidder is 
working with a broker or finder other than Keen-Summit, Bidder agrees that Bidder shall be 
responsible for the payment of any fees, if any, to such broker or finder.  
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Exhibit A 
 

Real Property Description 
 

Individual Property Address 
Braker A 1836 Kramer Lane, Austin, Texas 78758 
Braker B 1908 Kramer Lane, Austin, Texas 78758 
Braker C 1901 W Braker Lane, Austin, Texas 78758 
Braker D 1909 W Braker Lane, Austin, Texas 78758 
Braker E 1817 W Braker Lane, Austin, Texas 78758 
Braker F 11109 Metric Blvd., Austin, Texas 78758 
Braker G 11101 Metric Blvd., Austin, Texas  78758 
Braker H 11009 Metric Blvd., Austin, Texas  78758 
Braker M1, M2, M3, M4 11500 Metric Blvd., Austin, Texas 78758 
Lonestar Center 1910 W Braker Lane, Austin, Texas 78758 
Braker One 2100 Kramer Lane, Austin, Texas 78758 
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Exhibit B 
 

Stalking Horse Agreement 
 

3364546.1 11-23-22 

3645456.2-12-1-22 
 

22-10293-tmd  Doc#241-1  Filed 12/07/22  Entered 12/07/22 14:29:54  Exhibit A & B Pg 67
of 70



 

 

EXHIBIT 2 
 

Notice of Auction and Sale Hearing 
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EXHIBIT 3 
 

Assumption and Assignment Notice 
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EXHIBIT 4 
 

Post Auction Notice 
 
 

 
3644804.3 
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